INSURANCE LAW JOURNAL 


ESTABLISHED 1872 


Volume LXXIX | NEW YORK, N. Y., NOVEMBER, 1932 No. 


Published monthly on the 15th of the month, by L. Alexander Mack, 27 Cedar Street, New 
York, N. Y Subscription Price, Fifteen Dollars Per Annum in advance. Single Copies, $1.50. 
Canadian subscriptions $16 per annum in advance. Entered as second-class matter, June 25, 
1879, at the Post Office at New York, N. Y., under the act of March 3, 1879. Copyright 1932, 
by L. Alexander Mack, 27 Cedar Street, New York City. Additional entry at Cooperstown, N. Y. 

The herein-contained cases with head-notes are reprinted by permission of the West 
Publishing Company from its respective Reporters recited under the title of each case, which 
Reporters were copyrighted, 1932, by the West Publishing Company. 


|, ALEXANDER Mack, Publisher Frep. S. Knicut, Editor 


CONSENT 
By Fred. S. Knight 


\Vhat constitutes consent within the meaning of the so called “omni- 
bus coverage clause” of an automobile liability insurance policy? Con- 
trary to a line of cases which decided that the initial use of the car, 
having been with the owner’s permission or consent, liability insurance 
became available, the Supreme Judicial Court of Maine, in Johnson v. 
\merican Automobile Insurance Company, 161 Atlantic 496; 79 Insur- 
ince Law Journal 1130, recently held that the phrase “while being used” 
: it appeared in the provision of the policy that the insurance was 
stended to cover in addition to the named assured any person riding 
in or legally operating an automobile and to any person, firm or cor- 
poration legally responsible for the operation thereof; “but only while 
tis being used * * * with the consent of such named assured,” referred 

the time of the casualty and not to the time of granting consent. 


James F. Becker was the holder of a liability policy which contained 
ai omnibus coverage clause similar to the one above described. About 
‘oclock one morning, Becker told G. B. Rix, his employee, to drive 
the car to his home, situated about a mile from the employer's, and 
there wash and polish it, and bring it back “about 11:30 at the latest.” 
‘he employee drove the car home and washed it. He testified that it 

uld not be polished until dry and that under the belief that it would 
'y more rapidly while in motion than while idle, he drove it about three 
mies turther in the opposite direction from his employer’s to his aunt’s 
‘ouse, and then to a neighbor’s, where he was asked to take a young 
aly to Lewiston to do an errand. While they were returning about 
Ul) a.m. which was considerably too late for the employee to reach 
us employer's at the appointed time, the automobile crashed into a 
“ephone pole, and the young lady sustained physical injuries for which 
so brought suit against the employee and recovered a judgment against 
a $1,800. The judgment was not paid and suit was brought to 
neg the insurance money to the payment of the judgment. 
x ae md pidiicincv found that the insured automobile was not being 

ie consent expressed or implied of the named assured but 





that it was being used by the employee in disregard of the specified 
object. 

In sustaining the decree of the trial court in favor of the insurance 
company, the Supreme Judicial Court of Maine held that the phrase 
“while being used” referred to the time of the casualty and not to the 
time of granting consent. The court also held that under the evidence 
the car was not, when the employee’s guest was injured, “being used 
with the consent of the named assured.” 


INSURABLE INTEREST 


While a beneficiary is required to have an insurable interest in the 
life of the insured, at the time of the issuance of the policy, the ter- 
mination of such interest will not prevent the beneficiary from keeping 
the policy as against the demand of the insured. Such in effect was 
the holding in First Columbus National Bank v. D. S. Pate Lumber 
Company, 141 Southern 767; 79 Insurance Law Journal 534. 

In December, 1920, the D. S. Pate Lumber Company obtained two 
policies on the life of Walter N. Holesapple, who was its treasurer and 
one of its stockholders. As issued the policy was payable to the lumber 
company, its successor or assigns, or to any other beneficiary designated 
by the insured as thereinafter provided. The policy contained a pro- 
vision that the insured should have the right at any time, with the 
written consent of the beneficiary named therein, to change the beneficiary 
in accordance with the rules of the company, by filing with the company 
a written request for the change desired and presenting the policy for 
endorsement. Holesapple sold his stock in the lumber company in 192/, 
and ceased to be an officer therein. He thereupon demanded that the 
company turn the policies over to him. On the company refusing to 
turn over one of the policies, Holesapple brought suit against the lumber 
company and the insurer, and in his complaint offered to pay the cor- 
poration the cash surrender value of the policy, or whatever amount 
might be just and fair and prayed that the beneficiary in the policy be 
changed to his wife if living, and if not, to his executors, administrators 
or assigns. 

In affirming the decree dismissing the bill the Supreme Court of 
Mississippi held that as the complainant was treasurer and acting man- 
ager of the company at the time the policy was issued, the company had 
an insurable interest in his life and the fact that such interest subse- 
quently ceased had no effect on the validity of the policy or the right 
of the named beneficiary to its proceeds. It was also held that the 
beneficiary had a vested interest in the policy after its delivery, of which 
it could not be deprived without its consent in the absence of a provision 
therefor in the policy. 





Kaffanges v. New York Life Ins. Co. 


KAFFANGES v. NEW YORK LIFE INS. CO. No. 2686. 
Circuit Court of Appeals, First Circuit. June 27, 1932. 
59 Federal Reporter (2d) 475. 
2, INSURANCE. 

Evidence warranted finding that insured concealed epileptic condition to 
deceive insurer, justifying decree avoiding provision for disability benefits. 

(For other cases, see Insurance, Dec. Dig. § 249.) 

3, INSURANCE. 

Insurer held entitled to know, as’ material facts, whether applicant for life 
policy had ever consulted physician or suffered ailment or disease of brain or 
nervous system. 

(For other cases, see Insurance, Dec. Dig. §§ 291[4], 292.) 

4 INSURANCE. 

Evidence warranted finding that insurer, by accepting premiums without full 
knowledge of insured’s medical history as to epileptic attacks, did not waive 
any fraud by insured in obtaining life policy. 

(For other cases, see Insurance, Dec. Dig. § 249.) 

Appeal from the District Court of the United States for the District of 
Massachusetts; James A. Lowell, Judge. 

Equity proceeding by the New York Life Insurance Company against Georgeos 
D. Kaffanges. Decree for plaintiff, and defendant appeals. 

Affirmed. 

F. S. Deitrick and G. L. Dillaway, both of Boston, Mass., for appellant. 

F. H. Nash, Stuart C. Rand, and Richard Wait, all of Boston, Mass., for 
appellee. 

Before Bingham, Wilson, and Morton, Circuit Judges. 

Witson, Circuit Judge. 

This is an appeal from a decree of the District Court of Massachusetts in an 

equity proceeding seeking to declare null and void that part of a life insurance 
policy which also provided fpr disability benefits. The .policy was issued in 
August; 1926, and contained an incontestable clause as to death benefits, but not 
as to the disability provisions. 
_ In his application for the policy on August 26, 1926, the appellant stated that 
he had never consulted a physician or suffered any ailment or disease of the 
‘rain Or nervous system; that he had been successfully operated on for hernia on 
the left side in 1912, and on right side in 1918. So far as the representations in 
iis application were concerned, the applicant was in perfect health, and had 
never been ill except for the two operations for hernia. 

It developed, however, after the policy was issued, that the appellant had 
een afflicted with epilepsy resulting from an injury to his head by a fall when 
i child. The facts are undisputed that in 1912 he was a patient in the Massa- 
ciusetts General Hospital for treatment for epilepsy, and again in 1915. In 1918 
¢ obtained exemption from the draft on this ground. There was also evidence 
a lo periodic attacks down to the time of his application. 

Two main issues were involved: (1) Were the statements contained in the 
‘pplication false and made to deceive, or, if false, did they materially increase the 
risk? (2) Was their falsity waived by the appellee with knowledge of the ap- 
pellant’s condition by the acceptance of the premiums on the policy in August, 
vey,and August, 1930? 

_ the sitting justice in the District Court found that the policy was obtained 
y traud, and there was no waiver on the part of the insurance company. 
€ opinion was evidently rendered orally at the close of the hearing, and 
7 somewhat sketchy, as when one is reasoning offhand without previous delibera- 
Non. However, the conclusion of the court on the two essential issues, viz. that 
Ne policy was obtainec 


lifcar 1 by fraud and that there was no waiver, are stated without 
Wuatincations, 


was By his assignment of errors the appellant claims that the finding of fraud is 
‘ Sustained by the evidence: that the evidence clearly shows a waiver of any 


raud in obtaining the policy; that much of the evidence on which the findings of 
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the District Judge were based was clearly inadmissible, and to this admission ex. 
ceptions by the appellant were duly made and allowed. 

[1] The record does disclose some irregularities in procedure, even in equity, 
and it is not entirely easy in sifting the admissible from the inadmissible evidence 
to separate the wheat from the chaff. In some instances the District Judge in- 
dicated he would not consider certain evidence objected to on the issue of fraud. 
The record and his opinion, however, do not show that in arriving at his conclus- 
ion of fraud he considered any of the inadmissible testimony. The presumption 
is that he did not, as there was admissible evidence, if believed by him, sufficient 
to warrant his finding of fraud. 

[2, 3] An inspector for another insurance company testified that the ap- 
pellant in 1930 made a claim against the company which the witness represented, 
and in investigating the appellant’s condition the witness stated that he talked 
with the appellant as to his previous condition, and the appellant admitted to him 
that he had been subject to recurrent epileptic fits since 1912, and that they had 
occurred about every six months ever since his admission to the hospital in 1912. 
The appellee also presented a witness, Roukas, who evidently was expected to 
testify that he had known the appellant since 1922, and that some time in April, 
1923, the appellant had told him that he had had two epileptic fits since the latter 
part of 1922, 

Although the plaintiff offered this witness, who on the stand denied making 
such statements, or that he ever knew of the appellant being ill, the plaintiff was 
permitted, presumably on the ground of surprise, to put on the person to whom 
it was claimed the statements were made, who testified that on three occasions, 
when interviewed by him, the last time just before the trial, the witness Roukas 
had stated that the appellant in 1923 had explained some burns on his hands as 
being due to his falling in an epileptic fit while mixing candy, and also that the 
appellant, within a period of approximately six months in the latter part of 1922 
and early part of 1923, had had two attacks of epilepsy. 

The appellant offered considerable negative testimony as to his freedom from 
such attacks from 1919 to 1929, mostly by people of his own nationality, and also 
expert testimony to the effect that, if he had no such attack from 1915 to 1926, 
they would consider, him cured. No explanation of its recurrence in 1929 was 
given by the experts except that something must have occurred to bring on the 
trouble again. No evidence was offered by the appellant of any occurrence suflic- 
ient to cause such recurrence after more than ten years of freedom. 

The District Court heard the witnesses. There were circumstances connected 
with-much of the evidence that renders the opinion of the sitting justice as to Ils 
credence and weight of great value. He expressly found that the witness 
Roukas was not telling the truth on the stand, and also that the appellant's 
testimony was not to be believed. 

If the District Judge believed the testimony of Hughes and of O'Rourke as 
to statements made to him by witness Roukas before the trial, in view of the 
history of epileptic attacks from 1912 to 1918, and his claim of exemption from 
the draft on this ground, and the recurrence of attacks to the extent, as he now 
claims, of totally disabling him in 1929-1930, we cannot say the District Judge 
was clearly wrong in finding that the appellant’s epileptic condition was concealed 
from the company at the time of making his application for the purpose 0! 
deceiving the company as to his true physical condition. The answers to the 
questions in his application were as to material facts, and the facts such as the 
insurance company was in good faith entitled to know. 

[4] As to whether there was a waiver by accepting premiums under the policy 
on August 18, 1929, and August 18, 1930, it appears that the first intimation that 
the appellant had ever been subject to epileptic fits was through an anonymo® 
letter received August 9, 1929. It gave the source where such information cou™ 
be obtained. An interview with the appellant by an investigator for the appellee 
by the name of Price at first resulted in a denial, but finally an admission 0! 
attacks in 1912 and 1915. He tried to account for his being excused from the 
draft by explaining that it was a cousin who was so afflicted. An inquiry 0 
various friends and acquaintances produced no results, except that a weer 
the name of Sigolos told Price that the appellant had recurrent attacks at er 


ld 
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home up to 1925, and had been treated by a Dr. Driscoll; but Dr. Driscoll denied 
that he ever treated him for epilepsy, but had heard rumors of his taking a cure 
for such trouble four years before and since then had been free of such attacks. 
There were suspicious circumstances connected with the statements by the Sigolos 
woman and the testimony of her husband in the case, though for some reason 
the District Judge did not permit the woman to testify and disregarded her 
statements to Price, except as they bore on the issue of waiver. 

Prior to Price completing his investigations and reporting to the appellee in 
September, 1929, the premium due August 18, 1929, had been paid; but, as bearing 
on the effect of the payment in August, 1930, the closing paragraph of Price’s 
report to the appellee is significant: 

“My investigation does not indicate that the insured had an epileptic attack 
for the past four years, nor that he was sick when he was examined in August, 
1926. In appearance he seems to be of average good health, and the only physical 
impairment is flat feet that cause him to shuffle when he walks. 

“Except for the pneumonia and blood poisoning this past winter, he has been 
in average good health and nothing appears that would tend to hasten his death 
before the term of his policy. He has had no recent known epileptic seizures, and 
from what Dr. Driscoll says, has not had any seizures during the past four or 
five years.” 

When claim was made in 1930 for disability by reason of epilepsy, other 
reports were made to the insurance company by other investigators bearing on 
his then condition as to disability, and not on fraud in his application. It does 
not appear that any further information was obtained as to his past history in 
this particular, and the premium due on August 18, 1930, was accepted without 
further knowledge of his past history than that obtained by Price in August and 
September, 1929. 

In September, 1930, the applicant was notified that his claim of disability was 
rejected, not because of fraud in obtaining the policy, but on the ground that 
he was not totally disabled as claimed. Suit was brought by the appellant to 
recover under his policy, and then the investigator O’Rourke was sent out to 
obtain more information as to his past record as bearing on a defense on the 
ground of fraud. It was this investigator who learned for the first time from 
Roukas, after the receipt of the 1930 premium in August, that the appellant had 
admitted to him (Roukas) of having attacks in 1922-1923, and also from a 
hospital record in the Cambridge Hospital, that the appellant admitted, while a 
patient there, that he had an attacks as late as 1919, and that the appellant had 
admitted to witness Hughes that in 1930 his attacks of epileptic fits had been 
continuous and had occurred approximately one every six months since 1912. 

The knowledge obtained by Price in 1929 in the light of the statements of 
Dr. Driscoll would not have warranted the company in then repudiating the 
disability provisions of the policy. We do not think, therefore, it can be said 
that the company had sufficient knowledge of the medical history of this appellant 
prior to August 18, 1930, to warrant this court in holding that the District 
Court erred in ruling that there was no waiver by the appellee of any fraud in 
the procuring of the policy, or that the finding of the District Court of the 
absence of such knowledge as to constitute waiver was clearly wrong. 

The decree of the District Court is affirmed, with costs. 


SEIPEL v. EQUITABLE LIFE INS. CO. OF IOWA. No. 4601. 
Circuit Court of Appeals, Seventh Circuit. June 22, 1932. 
50 Federal Reporter (2d) 544. 


l. INSURANCE. 
Insured sustaining hernia after lifting heavy wheel, which he dropped, held as 


matter of law not injured through “external, violent and accidental means” 
within double indemnity provision. 


The evidence disclosed that insured and another were engaged in 
Placing in position on a motorbus a disc wheel weighing from 150 to 175 
pounds, and it appeared that one of the holes had caught on one of the 
lugs. It did not appear that the wheel fell over after insured let go of it, 
and there was nothing to indicate that it came in contact with insured, 
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and therefore the natural conclusion from the evidence was that the 

hernia‘ resulted from means intentionally invoked and employed by insured 

in manipulating the wheel and not from the accidental slipping or dropping 

of the wheel out of insured’s hands. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

2. INSURANCE. 

That insured never before sustained hernia in doing like work raised no 
inference that occurrence was accidental. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from the District Court of the United States for the Southern District 
of Indiana, New Albany Division; Robert C. Baltzell, Judge. 

Action by Frances Sieg Seipel against the Equitable Life Insurance 
of Iowa. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Sherman Minton, John H. Weathers, and Evan B. Stotsenburg, all of Ney 
Albany, Ind., for appellant. 

William Marshall Bullitt, Leo T. Wolford, and R. Lee Blackwell, all of 
Louisville, Ky. (Bruce & Bullitt, of Louisvile, Ky., and Jewett & Bulleit, of New 
Albany, Ind., of counsel), for appellee. 

Before Alschuler and Sparks, Circuit Judges, and Wilkerson, District Judge. 

ALSCHULER, Circuit Judge. 

Appellant, as beneficiary, sought recovery under the “Double Indemnity” 
provision of a life insurance policy issued to her hubsand, whereby the insurer 
agreed to pay double the face of the policy in case “the death of the insured 
resulted * * * independently of all other causes, from bodily injuries effected 
solely through external, violent and accidental means.” 

At the close of the evidence for appellant the court directed a verdict for 
appellee and gave judgment accordingly, from which this appeal is prosecuted. 

Seipel, an apparently strong and healthy young man, had for five years worked 
in a garage. He was engaged, with one Johnson, in placing in position on a 
motorbus a disc wheel weighing from 150 to 175 pounds. He on one side and 
Johnson on the other had lifted the wheel the necessary three inches from the 
floor, and were in the act of setting it upon the drum of the axle so that the 
six holes in the disc of the wheel would engage the six studs projecting outward 
from the drum, when suddenly Seipel let go of the wheel and clapped his hands 
on his abdomen with a cry of pain, saying he felt something tear within, and 
on opening his shirt a lump was found sticking out at the navel. Shortly after- 
wards, upon advice of his physician, he was operated for an umbilical hernia 
and died from resultant post-operative pneumonia. 


The sole question is: Was there substantial evidence tending to indicate that 


the hernia which resulted in his death was caused through external, violent, and 
accidental means? 


Company 


If the means which alone caused the hernia were means which Seipel himseli 
intentionally invoked and employed, then the means were not accidental, however 
unintended and unexpected the result. In other words, if Seipel intentionally 
participated in lifting this wheel into position, and while so lifting or holding it 
the hernia occurred without the intervention of outside and accidental means 
causing it, his injury was not caused in such manner as to raise liability tor the 
double indemnity. Lyon vy. Travelers’ Protective Ass’n, 25 F.(2d) 596 (C. C. A. 
4): Baldwin v. N. Am. Acc. Ins. Co., 22 F.(2d) 111 (C. C. A. 5); Carswell 
v. Ry. Mail Ass’n, 8 F.(2d) 612 (C. C. A. 5); Maryland Casualty Co v. Spitz 
246 F. 817, L. R. A. 1918C, 1191 (C. C. A. 3); Shanberg v. Fid. & Cas. Co, 1% 
F. 1, T9.L. R.A. €N..'S) 1206: (C..C. AS). 

[1] Appellant does not controvert this proposition, but contends that the acct: 
dental slipping or dropping of the wheel out of Seipel’s hands was the external, 
violent, and accidental means whereby the hernia was caused. If there was sub- 
stantial evidence tending to show this, it may be conceded that the court shoul 
not have directed the verdict. Johnson’s evidence is alone relied upon to establish 
this fact. His brief testimony does not, in our judgment, tend to indicate that the 
dropping of the wheel caused the hernia. 
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It 1s evident that Johnson attempted to fix a relation of succession between 
the dropping of the wheel and Seipel’s outcry of pain, in the evident thought that, 
if the falling of the wheel preceded the cry, it might tend to show that the 
injury was thereby caused. But his evidence does not show even this fact— 
in itself far from controlling. We gather from his testimony that his best 
recollection is that the falling of the wheel and the exclamation occurred about 
the same time, and, if this is so, then even the asserted order of succession, 
which is the only fact relied upon, fails of proof. 

It appears they were working on the dry cement floor of the garage, evidently 
bending over, lifting this wheel the necessary three inches and manipulating it 
« that the six holes in the disc should segister with the six studs projecting 
through the drum. Although both of them were from long practice used to doing 
such work, it is evident that the six holes did not immediately come into register, 
and it required some manipulation to bring them into exact position. Johnson 
testified that one of the holes had caught on one of the lugs. The wheel could 
not slide onto the drum unless all the holes were in proper place opposite the 
lugs. It is not certain from Johnson’s testimony that the wheel went down to the 
floor. There is some indication that it hung on one of the lugs after Seipel let 
go of it. In any event, it does not appear that the wheel fell over. Johnson 
evidently kept hold of his side of it, and there 1s nothing to indicate that the 
wheel came in contact with Seipel. 

The natural conclusion from this evidence is that Seipel, while bending over, 
holding this heavy wheel and helping to manipulate it mto position, underwent 
a strain which suddently caused the hernia, and the sharp pain incident thereto 
brought forth his cry of distress and his simultaneous release of his hold on the 
wheel 

[2] That he had never before sustained a hernia, although frequently doing 
such work, does not tend to raise any inference against its occurrence this time 
without the interposition of external, violent, and accidental means. We are of 
opinion that the evidence falls short of sustaining appellant’s burden of showing 
that means other than those which deceased intentionally employed were the 
efficient cause of his injury. 

The decision of this court in McCormack y. Illinois Commercial Men’s 
Ass'n (C. C. A.) 159 F. 114, which is cited for appellant with apparent confidence 
as indicating the impropriety of a directed verdict in such a case, is not upon its 
facts applicable here. The question there was whether the death of the deceased 
was occasioned by a stroke of apoplexy, causing him to fall from his moving 
buggy anil strike his head upon the ground, or whether the fall and the resulting 
death were caused through a buggy wheel striking an obstruction in the road, 
throwing him out of the buggy to the ground. The court merely held there was 
sufficient evidence sustaining the latter theory to have required that the case 
be submitted to the jury; whereas in this case there is, in our judgment, sub- 
stantially no evidence to show that the injury and death were caused by external, 
violent, and accidental means. 

The judgment of the District Court is affirmed. 


_ NEW YORK LIFE INS. CO. v. BULLOCK et al. No. 428. 
District Court, S$. D. Florida, Jacksonville Division. June 27, 1932. 
a 59 Federal Reporter (2d) 747. 
INSURANCE. 


Insured’s failure to disclose material matters inquired about by insurer and 


known to applicant. will 


defraud invalidate policy without proof of conscious design to 
Clraud. 


(For other cases, see Insurance, Dec. Dig. § 261.) 
6. INSURANCE. 
Questions propounded to applicant for insurance in application tending to 


on a naturally and reasonably influencing judgment of underwriter are 
erial. 


(For other cases, see Insurance, Dec. Dig. § 255.) 
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7, INSURANCE. 
ie False answers by insured, in application, respecting consultation with phy- 
sician within previous five years, warranted cancellation of life policy. , 

(For other cases, see Insurance, Dec. Dig. § 292.) 

In Equity. Suit by the New York Life Insurance Company against Finley 
S. Bullock and others. ; 

Decree for plaintiff. 

Doggett, McCollum, Howell & Doggett, of Jacksonville, Fla., for plaintiff 

Russell L. Frink, of Jacksonville, Fla., for defendants. 

StruM, District Judge. 

This is a suit in equity to cancel a life insurance policy, carrying disability 
benefits, issued by the plaintiff to the defendant Finley S. Bullock; cancellation 
being sought because of material misrepresentations made by the insured in his 
application therefor. 

The application was made and signed on May 14, 1924. It contained pro- 
visions that statements therein made should be regarded as _ representations, 
and not warranties, and that said statements were full, complete, and true, and 
that the insurance company, believing them to be true, might rely and act upon 
them. The application also contains the following questions to and answers by 
the applicant: 

“Q. Have you consulted a physician for, or suffered from, any ailment or 
disease of * * * the eye? A. No. 

“Q. What physicians, if any, not mentioned above have you consulted or 
been examined or treated by within the past five years? A. None.” 

Plaintiff asserts the foregoing statements to be material and false. 

The only physicians elsewhere referred to in the answers were Dr. Penning- 
ton, whom defendant stated had removed his tonsils in 1921, and Dr. R. A. Bar- 
nett, whom defendant said had treated him for “flu” in 1918. At no place in 
said application did the applicant disclose that he had suffered from, or had been 
examined or treated by any physician for, any ailment or disease of his eyes 

In January, 1926, the insured was seriously injured in an automobile acci- 
dent, receiving violent blows across both eyes resulting in permanent blindness. 
The insured submitted claim for disability benefits under the policy. Two attending 
physicians’ statements were submitted by the insured in support of his application 
for disability benefits, upon one of which, signed by defendant's physician Dr 
Black, appears the following: “Left eyesight was lost in 1921.” Upon receipt of 
this information, plaintiff entered upon an investigation which resulted in this suit 
for cancellation. 

To support its claim that plaintiff had lost the sight of his left eye as early 
as 1921, three years before his application, plaintiff introduced in evidence, over 
defendant's objection, a physician's history card purporting to show the diag- 
nosis and treatment of defendant's eyes by Dr. Adams from December 20, 1920 
to October 11, 1921, which card purports to disclose that during the period stated 
the defendant's left eye was affected with neuro-retinitis, for which Dr. Adams 
treated him. Dr. Adams was dead when the testimony was taken. — Plaintiff 
also undertook to introduce, over defendant's objection, correspondence passing 
between Drs. Black and Harkness, who were defendant's attending physicians, 
and Mr. Bell, who was secretary of plaintiff's claim committee; also corres- 
pondence between Mr. Bell and Dr. Adams, during the latter’s lifetime, relating 
to the condition of defendant's eyes during the period of Dr. Adams’ treatment 
Dr. Adams’ letter purports to show that during the period of his treatment de- 
fendant’s left eye grew progessively worse, until in October, 1921, defendant 
was practically blind in that eye. 

[1] Dr. Adams’ history card, in so far as it relates to his diagnosis and 
treatment of the defendant, is unquestionably admissible in evidence when 
properly identified. Adler v. New York Life Ins. Co. (C. C. A.) 33 F.(2d) 827; 
Nicholls v. Webb, 8 Wheat. 226, 5 L. Ed. 628; Spann v. Baltzell, 1 Fla. 301, 321, 
46 Am. Dec. 346; 2 Wigmore on Evidence, § 1521 et seq. See, also, note 41 
R. A. 846. 

[2] Notwithstanding the admissibility of this history card, however, there 
appears upon its face evidence of spoliation as to the name and age Ol the 
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person to whom it referred, which is sO grave as to rob the card of any pro- 
bative force. Though the presumption ordinarily is that an alteration or spoli- 
ation was made before or at the time of the execution of an instrument (see 
Little v. Herndon, 10 Wall. 26, 19 L. @d. 878; Hanrick v. Patrick, 119 U. S. 156, 
7S. Ct. 147, 30 L. Ed. 396; Tharp v. Jamison, 154 Iowa, 77, 134 N. W. 583, 39 
1. R. A. [N. S.] 100), the physical appearance of the alteration here involved is 
such as to destroy the probative force of the card, even though it is identified 
as a part of Dr. Adams’ usual office records, and though it is supported, as to 
the innocence of the spoliation, by the testimony of a handwriting expert in 
whom the court feels confidence. The physical appearance of the card itself 
raises in the court’s mind a doubt so serious that, though considered, the card 
is rejected as without probative force. 

[3] As to the correspondence passing between the doctors, no argument 
nor citation of authority would seem to be necessary to demonstrate that it is 
hearsay, because it does not bind the defendant as an admission, but is res inter 
alios acta; no opportunity being afforded the defendant to cross-examine the 
doctors as to the matters contained in the letters. 

[4] As to the notation, “Left eyesight was lost in 1921,” however, which 
appears on the attending physician’s statement submitted at the instance of the 
defendant himself and as a part of his proof of disability, no reason is perceived 
why this statement should not be regarded as an admission of the defendant, 
though it would be subject to explanatory testimony which might conceivably 
destroy its effect as an admission, as for mistake or the like. If the attending 
physician’s statement, thus submitted, is competent to prove the existence of 
defendant’s disabilities, it is competent to prove when he became disabled. Mutual 
Benefit Life Ins. Co. v. Newton, 22 Wall. 32, 22 L. Ed. 793; Mutual Benefit Life 
Ins. Co. v. Higginbotham, 95 U. S. 380, 24 L. Ed. 499; Hanover Fire Ins. Co. v. 
Lewis, 28 Fla. 209, text 240, 10 So. 297. It is unnecessary, however, to rest 
the decision upon this proof alone. 

The defendant himself testified that about 1921 he was examined for admission 
to the Navy, and was rejected because one eye was found to be weak, though 
his eyes were not troubling him to his knowledge; that he then consulted the 
Dr. Adams hereinabove mentioned for the purpose of correcting the eye trouble; 
that Dr. Adams told him his right eye was sound, and that he had more than 50 
per cent. vision in his left eye. Dr. Adams fitted him with glasses, told him 
to have his tonsils removed (which he later did), and that this would correct the 
trouble with his left eye. Defendant further testified that Dr. Adams did not 
indicate to him that his eye trouble was permanent and could not be remedied 
with treatment, but to the contrary stated that with the prescribed treatment his 
vision would hecome normal again. Defendant further testified that as a result 
of the treatment his eyes recovered and gave him no further trouble until this 
accident. 

Thus the insured himself admitted his consultation with and treatment by 
Dr. Adams for an eye ailment within five years of the date upon which his 
application for this policy was made. The insured contends that in view of Dr. 
Adams’ diagnosis, and his prognosis of recovery, coupled with the fulfillment of 
such prognosis (according to the insured’s testimony), that insured’s failure 
to disclose in his application his treatment by Dr. Adams was not material to the 
tisk, and, therefore, not a misrepresentation. In this view, however, the court 
does not concur. 


[5] “Beyond doubt, an applicant for insurance should exercise toward the 
company the same good faith which may be rightly demanded of it. The relation- 
ship demands fair dealing by both parties.” Mutual Life Ins. Co. v. Hilton- 
Green, 241 U. S. 613, 36 S. Ct. 676, 680, 60 L. Ed. 1202; Mutual Life Ins. Co. v. 
Denton, 93 Fla. 276, 112 So. 53. Though an innocent mistake of fact on the 
part of an applicant may not vitiate the resulting policy of insurance, nevertheless, 
a failure to disclose material matters inquired about by the company, and known 
to the applicant, will invalidate the policy without proof of any actual, conscious 
design on the part of the applicant to defraud. Pacific Mutual v. Cunningham 
(D. C.) 54 F.(2d) 927; New York Life Ins. Co. v. Cohen (C. C. A.) 57 F.(2d) 
44; Fountain v. Mutual L. Ins. Co. (C. C. A.) 35 F.(2d) 120. 
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Whether or not the applicant had consulted a physician for any ailment or 
disease of the eye within five years was the subject cf a special inquiry at the time 
of his examination, to say nothing of the additional general question as to other 
physicians whom he had consulted or by whom he had been examined and treated 
within the past five years. 

[6] If the question propounded to the applicant tends to elicit a reply which 
would naturally and reasonably influence the judgment of the underwriter in 
making the contract of insurance, or in estimating the degree or character of the 
risk, or in fixing the rate of premium, the question is material. Union Indem 
Co. v. Dodd (C. C. A.) 21 B. (2d): 709; 55 A. LR 765° Jefiries:. vy, Insurance 
Company, 22 Wall. 47, 22 L. Ed. 833; Gardner v. North State Ins. Co., 163 N 
C. 367, 79 S. E. 806, 48 L. R. A. (N. S.) 714, Ann. Cas. 1915B, 652. 

It is beyond doubt that the applicant’s answers to these questions 
Had the defendant properly replied thereto, the insurance company 
had the means of making further inquiries. 

The question of consultation of a physician has no relation to the patient's 
condition of health, nor has it reference to the necessity or reason for the con- 
sultation, unless the question is so limited. The general question, such as appears 
in this policy, is wholly distinct from the existence of disease, and means exactly 
what is says. Besides which, this applicant was specifically asked whether he had 
consulted a physician for any ailment or disease of the eye. Certainly such a con- 
sultation would be material to the risk. By answering both these questions in the 
negative, this applicant wrongfully withheld from the insurance company the 
means of making further investigation. AZtna Life Ins. Co. v. Bolding (C. ¢ 
A. 5) 57 F.(2d) 626; New York Life Ins. Co. v. Hunter (C. C. A.) 32 F.(2d) 
173; Metropolitan Life v. Brubaker, 78 Kan. 146, 96 P. 62, 18 L. R. A. (N. §.) 
362, 130 Am. St. Rep. 356, 16 Ann. Cas. 267; Hubbard v. Mutual Life Asso. (C. 
Cc. A.) 100 F. 719; Mutual Life Ins. Co. v. Denton, 93 Fla. 276, 112 So. 53: Cobh 
v. Mutual Ben. Asso., 153 Mass. 176, 26 N. E. 230, 10 L. R. A. 666, 25 Am. St. 
Rep. 619: Bonewell v. North American Ins. Co., 160 Mich. 137, 125 N. W. 59; 
Bellestri-Fontana v. New York Life Ins. Co., 234 Mich. 424, 208 N. W. 427: 
Stipcich v. Metropolitan Life Ins. Co., 277 U. S. 311, 48 S. Ct. 512, 72 L. Ed. 
895: New York Life Ins. Co. v. Cohen (C. C. A.) 57 F.(2d) 494; Raives vy. 
Raives (C. C. A.) 54 F.(2d) 267. 

[7] Because of the false answers made by the defendant in his application 
as to his consultation with physicians, and entirely independent of the condition 
in fact of his eyesight, plaintiff is entitled to cancellation. 

Decree accordingly. 


were untrue. 
would have 


JENSEN et al. v. NEW YORK LIFE INS. CO. 
NEW YORK LIFE INS. CO. v. JENSEN. 
CHRISTENSEN v. NEW YORK LIFE INS. CO. 
Nos. 9018, 9266, 9267. 
Circuit Court of Appeals, Eighth Circuit. May 2, 1932. 
59 Federal Reporter (2d) 957. 
4. INSURANCE. 

Provision that life policy should not take effect until delivered and then only 
if applicant had not consulted or been treated by physician since medical exam- 
ination constituted condition precedent. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

5. INSURANCE. 

Insured knowing of policy limitation upon agent’s power to waive, agents 
delivery of life policy with knowledge of accident theretofore sustained by m- 
sured was not waiver of good health delivery. 

Delivery of policy by agent with full knowledge of accident to insured 
and fact that latter had consulted and been treated by a physician since 
the date of his medical examination was not a waiver of provision in 
insurance contract in respect thereto, since by terms of insurance con- 
tract, to which insured was a party, and of which he had notice and 
knowledge, agent had no authority to waive or alter terms of contract, 
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which application expressly provided could be done only by president, 

vice president, second vice president, secretary, or treasurer of company. 

(For other cases, see Insurance, Dec. Dig. § 376[3].) 

6 PRINCIPAL AND AGENT. 

Rule that notice to agent is notice to principal has application only where 
actual knowledge of lack of authority of agent is wanting. 

(For other cases, see Principal and Agent, Dec. Dig. § 178[1].) 

Appeal from the District Court of the United States for the District of 
Nebraska; Thomas C. Munger, Judge. 

Suit by the New York Life Insurance Company against Christian P. Jensen 
and Antomine Christensen. Judgment for plaintiff, and defendants appealed to 
the Circuit Court of Appeals, which remanded the case with leave to defendants 
to move to open case and allow reframing of pleadings [50 F.(2d) 512], and, 
from a subsequent decree on remand, plaintiff and defendant last named separ- 
ately appeal. 

Previous order remanding case revoked, and original decree affirmed, and 
appeals from subsequent decree dismissed. 

See, also, 38 F.(2d) 524. 

C. C. Fraizer, of Aurora, Neb. (Craft, Edgerton & Fraizer, of Aurora, Neb., 
on the brief), for Christian P. Jensen and Antomine Christensen. 

William C. Michaels and Kenneth E. Midgley, both of Kansas City, Mo. (C. 
A. Randolph, of Kansas City, Mo., Louis H. Cooke, of New York City, Meservey, 
Michaels, Blackmar, Newkirk & Eager, of Kansis City, Mo., and R. M. Switzler, 
of San Diego, Cal., on the brief), for New York Life Ins. Co. 

3efore Kenyon, VanValkenburgh, and Gardner, Circuit Judges. 

Van VALKENBURGH, Circuit Judge. 

This case was before us at the March term, 1931, at Kansas City, under the 
title Christian P. Jensen et al., Appellants, v. New York Life Insurance Com- 
pany, Appellee, No. 9018. That hearing resulted in the following order: 

“This cause came on to be heard on the transcript of the record from this 
District Court of the United States for the District of Nebraska, and was argued 
by counsel. 


“On Consideration Whereof, and in accordance with the opinion of this court 
filed herein, It is now here ordered by this court that leave be, and is hereby, 
granted to appellants, defendants below, to make a motion to the said District 
Court to open the case and allow reframing of the pleadings so as to present the 
issues of the existence of the alleged final judgment in the state court, and the 
effect thereof upon the suit in the Federal Court; and leave is herbey granted 
to said District Court to hear, consider and decide such motion; and if, upon 
consideration of the evidence and the arguments of the respective parties on that 
motion, said District Court decides to grant said motion, then thereafter to admit 
such competent and relevant evidence as any of the parties to this suit may 
present relative to the existence of the alleged final judgment in the State Court 
and the effect thereof upon the present cause in the Federal Court; and there- 
after to consider and determine the case upon the record thereof thus suplemented. 
Meanwhile, the present appeal will remain in this court. 


_ “It is further ordered by this court that a certified copy of this order be 
forthwith transmitted to the said District Court. 
“May 9, 1931.” 


The opinion upon which this order was based is found in 50 F.(2d) 512, to 
which reference is made for the facts before this court at that hearing. As therein 
stated, the original appeal was retained in this court; the cause having been re- 
manded to the trial court, and leave having been granted to Jensen to apply to 
that court to reopen the case for the filing of a supplemental pleading and the 
introduction of evidence on the issue as to the effect of the judgment in the state 
court. For a better present understanding of the controversy now presented, the 
chronology of the crucial facts will be restated. Jensen’s application for a policy 
was made January 7, 1928: January 13, 1928, he was examined by the company’s 
physician, January 15, 1928, he was gored by a bull and suffered the injuries 
resulting in the disabilities because of which he makes claim for disability benefits. 
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February 12, 1928, the policy was delivered to Jensen by one Tucker, the soliciting 
agent for the insurance company, who procured the application from Jensen. It 
is not contended that any officer of the insurance company had knowledge of the 
accident, nor of the treatment given by a physician on January 15, 1928, prior to 
the delivery of the policy, until it received Jensen’s claim papers December 22 
1928. Tucker, the soliciting agent, had such knowledge prior to his delivery of the 
policy February 12, 1928. January 31, 1929, after investigation, the New York Life 
Insurance Company gave formal notice to Jensen and his beneficiary, Antomine 
Christensen, that, because he had been treated by a physician for an accident 
between the date of his examination and the date of the delivery of the policy, 
the policy of insurance applied for never took effect. The premium theretofore 
paid was tendered back. April 29, 1929, the insurance company brought this suit 


to cancel the policy upon the grounds above recited. As _ stated 


in our former 
opinion : 


An answer was interposed, setting up, among other matters, a plea in abate 
ment based upon a suit commenced by Jensen against appellee, five days afte 
the commencement of the present suit. The later suit was brought in the state 
district court of Hamilton county, Neb. The plea in abatement alleged that the 
suit in the state court involved the issue whether the insurance under the policy 
ever took effect; that a decree had been entered in the state court suit in: favor of 
Jensen; but that the Insurance Company had appealed from the decree to the 
state Supreme Court, where the cause was still pending. 


This plea in abatement 
was overruled. 


“On the merits, the lower court found the facts in favor of the plaintiff In- 
surance Company, and entered a decree canceling the policy. * * 

“Upon the hearing of the appeal in this court, 
advised us that the appeal in the state 
that the judgment in the state court in 


counsel for appellant has 
Supreme Court has been determined, and 
favor of Jensen has become final. 

“If such be the fact, then the question arises whether that final judgment in 
the state court is pleadable in bar in the present suit in the federal court. 

“It is important that these matters should be considered before the final 
determination of the present suit now pending in this court on appeal. 


These matters, however, cannot properly be determined by this court upon 
the present record; so that the question of appropriate further procedure must be 
considered.”” Jensen v. New York Life Ins. Co. (C. C. A. 8) 50 F.(2d) 512, 513. 

A consideration of this situation as set forth in our opinion, 50 F.(2d) loc. 
514 et seq. resulted in the remand order hereinabove set forth. The defendant 
below duly filed in the District Court a motion to reopen the case and to be 
allowed to reform his pleadings in order to present the issue of the existence 
of the alleged final judgment in the state court and its effect upon the suit in 
that court and in this court. This motion was granted, and issues were framed 


accordingly. Subsequent proceedings in the District Court resulted in the follow- 
ing decree June 22, 1931: 


cit. 


“It is therefore ordered and decreed, that the decree heretofore entered in this 
suit June 27, 1930, be vacated and set aside as between the plaintiff in this suit 
and the defendant Christian P. Jensen, and that each of these parties pay his own 
costs herein expended and that the decree as heretofore entered shall stand 
between the plaintiff and the defendant Antomine Christensen. An 
allowed to each finding.” 

From this decree the appeals in Nos. 9266 and 9267 were taken. 

February 15, 1932, while these appeals were pending in this court, the 
Supreme Court decided the case of Realty Acceptance Corporation vy. Mont- 
gomery, 284 U. S. 547, 52 S. Ct. 215, 76 L. Ed. —. The facts, proceedings, 


and final decision in that case are best presented by quotations from the opinion 
as follows: 


exception is 


“The petitioner complains of two orders entered by the Circuit Court of 
Appeals, one which reversed an order of the District Court setting aside a 
judgment entered at an earlier term and granting a motion for new trial for the 
purpose of considering certain newly discovered evidence as to damages, and the 
other, which vacated its own order previously entered dismissing an appeal from 
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the same judgment and remanding the cause so that the District Court might, in 
the exercise of its discretion, grant such new trial. : ae 

~ “At the March term, 1929, respondent recovered judgment against petitioner 
for the breach of a contract of employment. An appeal was perfected to the 
Circuit Court of Appeals, was heard in that court subsequent to the expiration of 
the term of the District Court, and resulted in an affirmance, 51 F.(2d) 642. 
Petitioner filed a motion for rehearing, and before disposition thereof presented 
a petition setting forth that at trial the respondent had failed to disclose certain 
earnings of which he had been in receipt which should have been taken into 
account in mitigation of damages; that these facts had been discovered after 
ppeal from the judgment; that the mandate of the Court of Appeals should be 
stayed to afford the District Court opportunity, if it thought proper, to request 
the return of the record so that the judgment could be opened and, if justice 
should so require, a new trial be granted on the issue of the quantum of damages. 
This petition was granted, respondent applied to the District Court, and that court 
requested the Court of Appeals to return the record for the purpose mentioned. 
Thereupon the latter court made an order vacating its affirmance of the judgment 
and dismissing the appeal, thus returning the record to the District Court, which 
then entertained a motion for a new trial, found the evidence newly discovered 
within the applicable rule of law, set aside the judgment, and granted a new trial. 
Respondent then appealed to the Circuit Court of Appeals, assigning this actiom 
as error. The latter court held that except for its own orders the District Court 
would have been without authority to set aside the judgment after the term 
had expired; that no additional power had been conferred upon the trial court 
by the previously recited orders in the appellate proceedings; and that there had 
been error in dismissing the first appeal. Accordingly it reversed the District 
Court’s order granting a new trial, revoked its own order dismissing the first 
appeal, overruled the petition for a rehearing therein, and reinstated the order 
afirming the original judgment of the District Court. * * * 

“The claim is that section 701 of the Revised Statutes (28 USCA § 876), which 
defines our appellate jurisdiction, and is made applicable to the Circuit Courts of 
Appeal by the Act of March 3, 1891, c. 517, § 11, 26 Stat. 829, 28 USCA § 228 
and note, and § 230 note (see Ballew v. United States, 160 U. S. 187, 16 S. Ct. 
263, 40 L. Ed. 388), authorizes those courts, in the proceeding in error, to set aside 
a judgment and receive additional evidence, if justice so requires, and that such 
power may also be exercised by remanding the cause to the trial court for similar 
proceedings, * * * 

“In addition the contention is that, though there be no error upon the face 
of the record, the section authorizes its return to the lower court for the opening 
of the judgment and reception of newly discovered evidence. * * * 

“No authority is cited in which R. S. § 701 has been construed as extending 
this court’s powers in the manner for which petitioner contends. Roemer _ v. 
Simon, 91 U. S. 149, 23 L. Ed. 267, is to the contrary. The holding was that upon 
an appeal in equity this court could not upon motion set aside the decree of the 
court below and grant a rehearing, and could not receive new evidence; and, 
further, that as the court below was without power to grant a rehearing after the 
term at which the decree was entered the remanding of the cause for such 
purpose would be useless. * * * 

“The attempt by remanding the record with leave to the court below to take 
action which would otherwise have been beyond its powers left the matter pre- 
cisely as if no such order had been made. 

“It follows that the Circuit Court correctly held that what was done subse- 
quent to the affrmance of the judgment in the first appeal was improvident and 
unauthorized and should be rescinded, and the order which accomplish this end 
and reinstated the original judgment is affirmed.” 

[1] In the case before us the original decree in the District Court was 
entered July 7, 1930, at the May, 1930, term of that court at Lincoln, Neb. The 
October term, 1930, followed. The order of this court retaining the appeal, but 
permitting the case to be reopened in the District Court for the framing of new 
issues, and for the hearing and determination thereof, was issued May 9, 1931, 
and was filed in the District Court at Lincoln May 11, 1931, the first day of the 
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May term, 1931, of that court. All proceedings thereafter took place in said May 
term, 1931; the decree aforesaid being entered June 22, 1931. It follows from the 
decision in Realty Acceptance Corporation v. Montgomery that the District Court 
was without power to grant a rehearing after the term at which the decree was 
entered, that this court was without authority to grant a remand jor that purpose, 
and that our order permitting the case to be reopened in the District Court, and 
all the subsequent proceedings in that court were and are without authority and 
void. Our order accordingly must be and is revoked, and the District Court's 
decree of June 22, 1931, must be and is set aside and held for naught. This leaves 
before us for consideration the original decree of the District Court as disclosed 
hy the record in cause No. 9018 of this court. We must decide that appeal upon 
the merits. 


The points relied upon by appellant Jensen in the original appeal are the 
following: 


“1. There was lack of jurisdiction because the amount in litigation was less 
than $3,000.00. 

“2. The district court should have ordered abatement of this action pending 
final determination of the suit in the state courts of Nebraska. 

“3. Under the terms of the application, insured having paid the premium and 
medical examination showing that he was insurable at time of application, the 
contract of insurance was completed on that date, but even if this were not true 
then the provision that consultation by a physician after medical examination 
invalidates the policy is one that may be waived and was waived in this. case, 
and the company is estopped from setting up this provision. 

“4. The actual authority of the agent Tucker was sufficient to bind the com- 
pany, but even if there was a lack of actual authority still there was an apparent 
and ostensible authority sufficient to sustain the proposition that notice to an 
agent is notice to his principal.” 

|2] 1. The jurisdictional point was resolved against appellant on the former 
appeal. 50 F.(2d) 512, 514. We adhere to this decision upon that point. 

[3] 2. The argument of counsel for appellant Jensen upon the second point 
does not seem to be urged with confidence, and is not convincing. It is conceded 
by them that the parties are the same and that the cause of action, and the relief 
sought, are substantially the same. As said in McClellan v. Carland, 217 U. S. 
268, 30 S. Ct. 501, 505, 54 L. Ed. 762, “the pendency of an action in the state 
court is no bar to proceedings concerning the same matter in a Federal court 
having jurisdiction.” See also, Kline v. Burke Construction Co., 260 U. S. 226, 43 
S. Ct. 79, 67 L. Ed. 226, 24 A. L. R. 1077; Ogden City v. Weaver (C. C. A. 8) 
108 F. 564; Boatmen’s Bank v. Fritzlen (C. C. A. 8) 135 F. 650. There are many 
authoritative decisions to the same effect. The trial court committed no error in 
overruling the plea in abatement. 


3. The application of appellant Jensen for insurance contained the following 
provisions : 

“That the insurance hereby applied for shall not take effect unless and until 
the policy is delivered to and received by the applicant and the first premium 
thereon paid in full during his lifetime, and then only if the applicant has not 
consulted or been treated by any physician since his medical examination. * * * 

“That only the president, a vice-president, a second vice-president, a secretary 
or the treasurer of the company can make, modify or discharge contracts, or 
waive any of the company’s rights or requirements; that notice to or knowledge 
of the soliciting agent or the medical examiner is not notice to or knowledge of 


the company; and that neither one of them is authorized to accept risks or to 
pass upon insurability.” 


[4] Substantially the same provisions are found in appellee’s “Instructions to 
Agents,” introduced in evidence as part of Exhibit E. It will thus be seen that 
the provision of the contract that the policy should not take effect until delivered 
and received, and then only if the applicant had not consulted, or been treated 
by, a physician since his medical examination, constitutes a condition precedent 
to the taking effect of the policy. This and similar clauses in applications for 
insurance have been held valid and effective, as found by the trial court, and in 
the cases cited by it. Person v. AStna Life Ins. Co. (C. C. A. 8) 32 F.(2d) 459; 
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New York Life Ins. Co. v. Griffith (C. C. A. 10) 35 F.(2d) 945; New York Life 
Ins. Co. v. Horton (C. C. A. 5) 9 F.(2d) 320. 

[5] It is claimed that this provision of the insurance contract was waived 
by the insurance company, through its agent Tucker, when he delivered the 
policy with full knowledge of the accident to Jensen, and the fact that the latter 
had consulted, and been treated by, a physician since the date of his medical 
xamination. But by the terms of the insurance contract, to which the insured 
was a party, and of which he had notice and knowledge, Tucker had no author- 
ity to waive or alter the terms of that contract. He was a mere soliciting agent, 
and only the president, vice president, second vice president, secretary, or 
treasurer of the company had power “to make, modify, or discharge contracts or 
waive any of the company’s rights or requirements.” This case furnishes a con- 
yincing illustration of the wisdom and propriety of this conditional clause in the 
insurance contract. Before the policy had become effective by the express 
terms of that contract, Jensen suffered a severe injury, as a result of which he 
seeks to charge the company with substantial damages. It was to protect the 
companies from such improvident acts of soliciting agents, zealous to court 
favor with the insuring public, that these provisions, respecting the time when 
policies should become effective, and limiting the authority of soliciting agents, 
were incorporated in insurance contracts. ; ; 

“It is competent and reasonable for insurance companies to make it matter 
{ condition in their policies that their agents shall not be deemed to have 
authority to alter or contradict the express terms of the policies as executed 
and delivered.” Northern Assurance Co. v. Grand View Building Association, 
183 U. S. 308, 22 S. Ct. 133, 46 L. Ed. 213; AEtna Life Ins. Co. v. Moore, 231 U. S. 
543. 34S. Ct. 186, 58 L. Ed. 356; Maryland Casualty Co. v. Campbell (C. C. A. 
5) 255 F. 437. 

Of this lack of authority in Tucker, Jensen had notice and knowledge. His 
application contained the following provision to which he agreed: “That notice 
to or knowledge of the soliciting agent or the medical examiner is not notice to 
or knowledge of the company, and that neither one of them is authorized to 
accept risks or to pass upon insurability:” 

“Where such limitation is expressed in the policy, the assured is presumed 
to be aware of such limitation.” Northern Assurance Co. v. Grand View Build- 
ing Association, 183 U. S. 308, 309, 22 S. C. Ct. 133, 46 L. Ed. 213. 

Appellant places reliance upon the following provision of the Nebraska 
Statutes (section 7757 Comp. Stats. Neb. 1922): “Every agent or broker who 
shall solicit an application for insurance of any kind shall, in any controversy 
between the insured or his beneficiary and the company issuing any policy upon 
such application, be regarded as representing the company and not the insured.” 
But, as found by the trial court, this provision is not effective in this case for 
the reasons stated above. 

[6] 4. Finally appellant invokes the rule that, where there is apparent and 
ostensible authority in an agent, notice to the agent is notice to the principal. 
This rule has application only where actual knowledge of the lack of authority 
of the agent is wanting, and, generally, where a party, relying upon apparent 
and ostensible authority, has acted to his disadvantage. In this case appellant 
had knowledge of the limitations of Tucker’s authority, and no action taken in 
reliance upon his authority has resulted in injury. 

“The general rule which imputes an agent’s knowledge to the principal is 
well established. The underlying reason for it is that an innocent third party 
may properly presume the agent will perform, his duty and report all facts 
which affect the principal’s interest. But this general rule does not apply when 
the third party knows there is no foundation for the ordinary presumption.” 
Mutual Life Ins. Co. v. Hilton-Green, 241 U. S. 613, 622, 623, 36 S. Ct. 676, 680, 60 
L. Ed. 1202. 

There is no merit in this specification. 

Many considerations, flowing from the rehearing of the case in the District 
Court. are urged in brief and argument; but, as such issues arise only upon a 
record resulting from our improvident order and from unauthorized proceedings 
in the District Court, we are constrained to confine ourselves to the record in 
cause No. 9018. It results that the decree below in that case is affirmed, with- 
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out prejudice to the parties to take such steps as they may be advised to establish 
such rights as may have accrued to them by virtue of proceedings in federal and 
state courts during the progress of this litigation. The appeals in Nos. 9266 and 9267 
are dismissed. It is so ordered. : 


ATLANTIC LIFE INS. CO. v. PHARR. No. 5981. 
Circuit Court of Appeals, Sixth Circuit. June 27, 1932. 
59 Federal Reporter (2d) 1024. 
1. INSURANCE. 


Express policy provisions as to cash surrender and loan value could not be 
altered, though insured was deceived as to identity of values with reserve cal- 
culated by American Experience Tables with 3% per cent. interest. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 

2. INSURANCE. 

Dividend must, on insured’s failure to pay premium, be applied towards 
premium payment for extended term insurance, where premium notice advised that 
surplus earnings might be applied to premium. 

While the policy provided that the insured should be entitled to only 
such dividends as should from time to time be allotted, it provided for 
disposition of surplus at insured’s option upon payment of second and each 
succeeding premium, and premium notice stated that amount of surplus 
earnings might be applied to payment of premium. The contract also pro- 
vided that, if cash surrender value was insufficient to pay annual premium 
and interest, the company would continue the contract as extended term 
insurance for such time as the balance of value would permit. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

3. INSURANCE. 

“Dividends” upon life policies are return by mutual company of portion of 
premium for past year which is unearned because of saving in expected mortality, 
in expense loading, and increase in investment earnings. 

(For other cases, see Insurance, Dec. ‘Dig. § 367[2].) 

4. INSURANCE. 
Doubt as to meaning of language of life policy must be resolved in favor of 
insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

; _Appeal from the District Court of the United States for the Western District 
of Tennessee; Harry B. Anderson, Judge. 

Action by Blanche Rhyne Pharr against the Atlantic Life Insurance Company. 
q@Judgment for plaintiff, and defendant appeals. 

Affirmed. 


Alex W. Parker, of Richmond, Va. and R. E. King, of Memphis, Tenn. 
(Ewing, King & King, of Memphis, Tenn., on the brief), for appellant. 

S. P. Walker and W. H. Borsje, both of Memphis, Tenn. (Miles, Waring & 
Walker, of Memphis, Tenn., on the brief), for appellee. 

Before Moorman, Hicks, and Hickenlooper, Circuit Judges. 

HIcKENLOoPER, Circuit Judge. 


The sole question presented by this appeal is whether the policy of life insur- 
ance issued upon the life of Walter N. Pharr, June 16, 1920, was in force at the 
time of the death of the insured by virtue of its automatic nonforfeiture clause 
and its provision for extended term insurance. At the time of the issue of this 
policy the insured was a resident of the state of North Carolina; the Atlantic 
Life Insurance Company was a corporation organized under the laws of the 
state of Virginia; and at the time of his death the insured was a citizen of the 
state of Tennessee, where suit was brought; but none of the statutes of these 
several states controls the question to be decided. 

The application of the insured was for a policy of “ordinary life, annual 
dividend, new disability plan.” A policy purporting to cover these requirements was 
issued, but we are here concerned only with the provisions made for annual 
dividends and post mortem dividend, the automatic nonforfeiture clause, and the 
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provision for cash value or extended term insurance printed in the margin.’ On June 
16, 1926, that is when the contract had been in force for six full years, and when it 
had a cash surrender or loan value of but $1,420, according to the table of such 
values made part of the policy, the company loaned to the insured the sum of $1,740, 
the cash surrender value at the end of the then ensuing year, which sum was applied 
to the payment of the current premium, of a previous loan, and of interest charges, 
and the balance ($111.80) was paid in cash to the insured. Upon the due date of 
the June 16, 1927, premium, no payment was made. After the expiration of the 
period of grace, the agent of the company suggested reinstatement. Application 
for reinstatement was made, but was rejected except and unless upon a new 
medical examination. Such examination was never had. The premium notice con- 
tained the following statement: 

“Surplus earning of $115.20 under the above numbered policy will be due upon 
payment of the 1927 premium. The surplus earnings may be applied as follows: 

“Ist—Drawn in cash; or, 

“2nd—A pplied to the payment of premium; or, 

“3rd—Applied to the purchase of $240.00 fully paid up insurance payable at 
maturity, in addition to the face of the policy; or 

“4th—Left with the Company to accumulate to your credit.” 

The District Court held that these “surplus earnings” (dividend) were avail- 
able under the automatic nonforfeiture clause for the purchase of extended term 
insurance, and it is conceded that, if so applied, the policy was in full force and 
effect at the date of the death of the insured October 12, 1927. The appellant con- 
tends that the dividend was available for the purposes mentioned, under the policy 
provision for annual dividends, only if the premium for the then current year was 
paid, and that, if such premium were not paid, the insured having already bor- 
rowed the entire amount of the cash surrender value as of the due date of the 


premium, no fund whatever was available for the purchase of extended term in- 
surance 





The appellee earnestly insists that, entirely apart from the availability of the 
dividend for the purchase of extended term insurance, the policy contained the 
statement that cash values were based upon the reserve by the American Experi- 
ence Table of Mortality with 3% per cent. interest; that a reference to this table 
discloses that an ordinary life policy with annual dividend carried a cash surrender 
value at the end of its seventh year sufficiently in excess of the surrender value 
stated in the policy to purchase the necessary extended insurance; that the company, 
by reason of the application and policy, both calling for an “ordinary life” policy, 
was obligated to set aside the reserves shown in the American Experience Tables; 
and that the insured was entitled to these reserve values whether shown in the 


‘Annual Dividends. The Company will determine at the end of each year the amount of 

surplus to be allotted to this Contract. Upon payment of the second and each succeeding 

premium, the surplus allotted to this Contract shall, at the option of the Insured, be either— 
1. Paid in cash; or, 


Applied toward the payment of any premium or premiums; * * * 

Post Mortem Dividend. In the event of the death of the Insured after the first Contract 
year, and while this Contract is in full force by payment of premiums, a Post Mortem Divi- 
dend will be paid on account of the surplus earnings for the period from the due date of the 
last Dividend to the date of death. 

Automatic Non-Forfeiture Provision. Upon the non-payment of any premium after the 
second, without action on the part of the Insured, the Company will advance such premium, 
also subsequent unpaid premiums, with interest at 6% per annum due annually in advance, as 
a premium loan secured by this Contract, so long as such loan together with all other indebted- 
hess and with interest at 6% per annum due annually in advance does not exceed the Cash 
Value of this Contract, plus any dividends on deposit, or the Cash Value of any additional 
paid-up insurance, at the end of the period to which any such premium or interest applies. 


If the available Cash Value be insufficient to pay an annual premium and interest as above 
Stated, the Company will continue the Contract as Extended Term Insurance for such time as 
the balance of value will permit. * * * 

Cash Value or Extended Term Insurance. After this Contract has been in force for two 
full years, on the non-payment of any subsequent premium, the Insured, on satisfactory release 
and Surrender of this Contract within ninety days thereafter (including days of grace), shall 
ors to the Cash Surrender Value as stated in the table of Surrender Values, or in lieu 
aid 7 the Insured shall be entitled to Participating Extended Term Insurance as stated in 


: same, which value shall be increased by the value of any additional paid-up insurance then 
A € credit of the Contract. * * * Such values are based upon the reserve by the 
merican Experience Table of Mortality with 314% interest. * * * 
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policy or not. The actuary of the insurance company testified that no reserve 
whatever was set aside for this policy for the first year; the insurance being 
treated as term insurance for that year and as ordinary life insurance for the 
following years. 

[1] While there may be some doubt as to the natural equity of the company’s 
position, 1n calculating the reserve according to a preliminary term valuation, and 
while apparently premiums were charged in excess of the company’s rate for the 
attained age of the insured, indicating a premium write-up for some unexplained 
reason, we are not prepared to say that the express provisions of the policy as to 
cash surrender and loan values are void and of no effect because of the ‘general 
statement that they were “based upon” the American Experience Table of Mor- 
tality with 3% per cent. interest. This statement is perhaps true enough, so far as 
it goes. The true ground for criticism of this language is that the first year that 
the policy was in force was eliminated entirely from the calculatton, as being a 
period of term insurance, and the amount of reserve was thereafter more or less 
closely “based upon” the American Experience Tables. However, this is a matter 
upon which the parties were free to contract. They have not specifically contracted 
that the American Experience Tables should control, but, on the contrary, have 
specifically agreed as to the exact amounts of the cash surrender and loan values 
at the end of each of the years stated. The policy provisions entitling the insured 
to the cash surrender value refer to such value “as stated in the table of surrender 
values.” The fact that the insured was deceived as to the identity of these values 
with the reserve calculated by the American Experience Tables with 31% per cent. 
interest cannot alter the amounts stated or entitle the insured to a contract cover- 
ing the larger amounts as upon reformation. 

[2] Upon the ground upon which the District Court decided the action, we 
are unable to agree with the contention of appeliant that the insured is entitled 
to the benefit of his dividend only if and when the premium for the ensuing year 
has been paid. It is true that the provision in the policy entitles the insured to only 
such dividends as shall, from time to time, be allotted to the contract, and, 
further, that “upon payment of the second and each succeeding premium, the sur- 
plus allotted to this contract shall, at the option of the insured, be * * * 2. 
Applied toward the payment of any premium or premiums” (italics ours), but the 
last premium notice advised the insured that surplus earnings of $115.20 would be 
due upon payment of the 1927 premium and that this sum might be applied to the 
payment of such premium. This was in itself an allotment of the dividend. An- 
other fund available for the same purpose was the cash surrender value; and it is 
worthy of notice that the contract specifically provides that, if such cash sur- 
render value be insufficient to pay an annual premium and interest, the company 
will continue the contract as extended term insurance for such time as the balance 
of value will permit. The contract also provides that after it has been in force 
for two full years the insured, on the nonpayment of any subsequent premium, 
shall be entitled to participating extended term insurance as stated in the schedule 
attached to the policy. Even after the policy has matured by death of the insured, 
the beneficiary is entitled to a post mortem dividend on account of surplus earn- 
ings from the date of the last dividend to the date of death. 

These provisions, we think, must be read in pari materia, and, when so read, 
they strongly evidence to us an agreement that the insured shall annually share 
in surplus earnings; that the policy shall not be forfeited if the company has 
funds which the insured is entilted to apply to the payment of premiums; that in 
such event the company will make the necessary application of funds to keep the 
policy in force for another year, if that is possible, but, if the funds are insuf- 
ficient for this purpose, then the company will continue the contract as extended 
term insurance for such term as the amount available will purchase. ae 

Obviously, by the provisions of the policy and by the terms of the premium 
notice, the dividend allotted to this policy was subject to be applied by the insured 
to the payment of the premium. Quite as clearly, also, the amount of the dividend 
was insufficient to pay the whole of an annual premium. Either upon the ground 
that the policy should be construed as entitling the insured to the dividend “at the 
time fixed for payment of the premium,” or on the ground that the “cash value 
referred to in the automatic nonforfeiture provision must be deemed to include 
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any dividend already allotted to the contract, or upon both grounds, we are of the 
opinion that this dividend represented funds in the hands of the company which 
the insured was entitled to have applied toward the payment of premiums, and 
which, 1f retained by the company, must be applied to the purchase of extended 
term insurance, inasmuch as such funds were insufficient to pay the entire annual 
premium. ks Oy 

[3, 4] So-called dividends upon life insurance policies are not really “divi- 
dends,” but are the return by a mutual company of the unearned portion of the 
premium for the past year, unearned because of saving in expected mortality, 
saving in expense loading, and increase in investment earnings over the ex- 
pected 34 per cent. To the extent of the combined savings due to thes¢ three 
elements, theoretically at least, the premiums paid in advance are regarded as 
having been excessive or unearned. The dividend is a return of such unearned 
portion of a premium already paid, and normally should be available to the insured 
at the end of the policy year if effect is to be given to their true purpose. Had 
the policy matured by death, this payment would have been made by a post 
mortem dividend. This policy was a “mutual” one, and in any event, if the mean- 
ing of the language used by the company is open to doubt, that doubt must be 
resolved against the company and in favor of the insured. Thompson v. Phenix 
Ins. Co., 136 U. S. 287, 10 S. Ct. 1019, 34 L. Ed. 408; Hunt v. Springfield F. & 
M. Ins. Co., 196 U. S. 47, 25 S. Ct. 179, 49 L. Ed. 381; Mutual Life Ins. Co. v. 
Hurni Packing Co., 263 U. S. 167, 44 S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 102. 
So construing the provisions of the policy as a whole, we are constrained to the 
opinion that the company was under obligation to apply the theretofore allotted 
dividend toward the payment of the premium for extended term insurance in the 
amount of the face of the policy. We see no substantial difference between the 
application which should be made of these funds and the application which is 
required of other funds, viz. the cash surrender value. The policy was thus in 
force at the time of the death of the insured, and the decree of the District Court 
must be affirmed. 


BROWN v. SUPREME LODGE, K. P. 1 Div. 706. 
Supreme Court of Alabama. June 2, 1932. 
142 Southern Reporter 388. 
1. INSURANCE. ae 
Insurer need not return premiums within reasonable time after discovering 
insured’s fraud when making application; deposit thereof in court in action on 
policy being sufficient (Code 1923, § 8365). 
(For other cases, see Insurance, Dec. Dig. § 392[11].) 
2. INSURANCE. ee 
That insurer’s own physician made medical examination did not make insur- 
er liable, notwithstanding insured’s fraud when applying for insurance. 
(For other cases, see Insurance, Dec. Dig. § 373[1].) 


Appeal from Circuit Court, Mobile County; Joel W. Goldsby, Judge. 

Action on a policy of life insurance by Blanche L. Brown against the Su- 
Biss ote Knights of Pythias. From a judgment of nonsuit, plaintiff appeals. 

Affirmed, 

Smith & Johnston, of Mobile, for appellant. 


Gordon, Edington & Leigh, of Mobile, for appellee. 
Garpner, J. 


_ The suit is upon a life insurance policy issued in May, 1927, on the life of 
Eugene Brown, who died in October, 1927. Defendant pleaded misrepresentation 
by the insured at the time of the application for the insurance, as to the condition 
ot his health, the pleas disclosing the serious nature of the disease with which 
insured was at the time afflicted which increased the risk of loss and caused his 
death earlier than it would have occurred had he been free therefrom. The pleas 


tendered the pre 
same into court. 


[1] The demurrer to the pleas takes the point they fail to allege a tender of 
the premiums paid within a reasonable time after the discovery of the alleged 


miums paid, with interest thereon, and defendant deposited the 
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misrepresentations. Appellant’s contention is that the insurance company must 
within a reasonable time after the discovery of the fraud or misrepresentations 
rescind the contract and offer a return of the premiums collected, failing in whiei 
it cannot defend and avoid liability on account of such fraud, even though the 
requirements of our statute (section 8365, Code) have been met by a payment of 
the premium money into court. It is not insisted that any of the authorities cited 
by appellant from this jurisdiction (Emerson-Brantingham Implement Co. y. Ar- 
rington, 216 Ala. 21, 112 So. 428; Thompson y. Fourth National Bank, 214 Ala. 
452, 108 So. 69; Birmingham Rwy. Lt. & P. Co. v. Jordan, 170 Ala. 530, 54 So. 28): 
Stephenson v. Allison, 123 Ala. 439, 26 So. 290; Beatty v. Palmer, 196 Ala. 67, 73 
So. 422) are here directly in point, but that they merely recognize the general 
principle that one who seeks a rescission of a contract for fraud must act with 
reasonable promptness after the discovery of the fraud and return or offer to re- 
turn to the other party that which he had received as a consideration. Other re- 
cent cases upon this question may be noted. Bynum v. So. Bldg. & Loan Ass'n, 
223 Ala. 392, 137 So. 21; Fairbanks-Morse & Co. v. Dees, 220 Ala. 41, 126 So. 624, 
625; Day v. Broyles, 222 Ala. 508, 133 So. 269; Moore v. Oneonta Motor Co., 223 
Ala. 510, 137 So. 301; Phillips v. Malone, 223 Ala. 381, 136 So. 793; Americanized 
Finance Corp’n v. Yarbrough, 223 Ala. 266, 135 So. 448. 

The defendant in the instant case seeks no affirmative relief, nor the benefit 
of the doctrine of rescission, but merely a defense to the suit on the policy for 
fraud or misrepresentations. As said by the Minnesota court in Taylor y. Grand 
Lodge, A. O. U. W., 96 Minn. 441, 105 N. W. 408, 413, 3 L. R. A. (N. S.) 114: 
“The analogy between a suit for rescission upon the ground of fraud and reliance 
upon fraud as a defense, when it is sought to enforce a contract void for fraud, 
is not perfect.” 

Though not here directly in point, yet it would seem the theory upon which 
appellant proceeds runs counter to the holding of this court in National Life & 
Accident Ins. Co. v. Propst, 219 Ala. 437, 122 So. 656, wherein it was stated that 
section 8966, Code 1923, providing one year from discovery of the fraud within 
which suit should be bought, had no application to defensive matter, and that the 
insurance company, under the facts disclosed, had an adequate remedy by defense 
to the suit at law, without resort to any equity proceedings for cancellation. If, 
of course, in the suit at law, it should appear the company had received and ac- 
cepted premiums after full discovery of the fraud or misrepresentations, this 
would be an answer to such a plea upon the theory of a waiver or as tending to 
show there was in fact no fraud, or, if so, the contract has been, nevertheless, 
“ratified and confirmed and the fraud waived upon a new consideration.” Fair- 
banks-Morse & Co. v. Dees, supra. 

The case of Taylor v. Grand Lodge, supra, contains an interesting discussion 
with citation of numerous authorities tending to show that, in cases of actual 
fraud by the insured, he is not due to have premiums paid returned upon the 
theory that one should not profit by his own wrong. See, also, 14 R. C. L. p. 
1193; Prestwood vy. Carlton, 162 Ala. 327, 50 So. 254; Lost Creek Coal Co. v. 
Hendon, 215 Ala. 212, 110 So. 308. But we need not enter into a discussion, of 
even a consideration of that question, further than to state these holdings, or ex- 
pressions to like effect, may have, in order to remove all doubt, formed the foun- 
dation of our own present statute (section 8365, Code 1923), where, in its con- 
cluding language, is the stipulation that “no plea of misrepresentation or fraud in 
the application shall be filed unless accompanied by a payment into court, for the 
plaintiff, of all premiums paid on the policy.” 

Defendant has complied with this statute, and we are of the opinion it was 
intended and is to be properly construed as stating defendant’s full duty upon 
the question of a return of the premiums. A like statute was so interpreted by 
the Court of Appeals of Missouri in Dye v. New York Life Ins. Co., 207 Mo. App 
540, 227 S. W. 1062, and we think correctly so. See, also, 14 R. C. L. 1194 ‘ 

The cases of Allen v. Standard Ins. Co., 198 Ala. 522, 73 So. 897, and Meri- 
dian Life Ins. Co. v. Dean, 182 Ala. 127, 62 So. 90, appear. to assume, without dis- 
cussion, that such is the interpretation of our statute. ; 

Having determined therefore that our statute controls, a discussion of the 
authorities cited by appellant from other jurisdictions. would: serve no useful 
purpose. 
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[2] Replication to defendant’s plea 5 alleges as one of the reasons why de- 
fendant should be held liable, notwithstanding insured’s fraud, that defendant’s 
wn physician made the required medical examination. The demurrer thereto 
was properly sustained under the authority of Reliance Ins. Co. v. Sneed, 217 
\la. 669, 117 So. 307, 310, where the court said: “The fact that the other party 
makes an investigation of his own does not absolve the declarant from speaking 
the truth, ncr lessen the other’s right to rely on his representations.” 

We have discussed the questions presented in brief for appellant, and find 
nothing justifying a reversal of the cause. The judgment will accordingly be 
here affirmed. 

Affirmed. 

Anderson, C. J., and Bouldin and Foster, JJ., concur. 


FIRST NAT. LIFE INS. CO. OF AMERICA v. RECTOR. 7 Div. 119. 
Supreme Court of Alabama. June 2, 1932. 
142 Southern Reporter 392. 
1. INSURANCE. ; a! . ' 

Representation that applicant for insurance had not received medical treat- 
ment during last five years held material misrepresentation, where she was treated 
jor tuberculosis two years previously. 

(For other cases, see Insurance, Dec. Dig. § 292.) 

? INSURANCE. 

Local insurance agent’s knowledge of insured’s misrepresentation in applica- 
tion regarding medical treatment during past five years held no waiver thereof 
hy insurer in face of contrary stipulation in policy. 

(For other cases, see Insurance, Dec. Dig. § 376[2].) 

3. INSURANCE. 

Beneficiary’s misrepresentation in application for insurance on wife’s life re- 
zarding medical treatment of wife during last five years would vitiate policy. 

(For other cases, see Insurance, Dec. Dig. § 292.) 

4, INSURANCE. : 

Insurance agent’s inserting misrepresentation in application for life policy 
not participated in by either insured or beneficiary does not defeat policy. 

(For other cases, see Insurance, Dec. Dig. 379[4].) 

3. INSURANCE. 

Whether either insured or beneficiary participated in inserting misrepresenta- 
tion in application for life policy held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

6. INSURANCE. ’ 

In suit on life policy, insurer had burden of proving unsound health of in- 
sured when policy issued. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

INSURANCE. 

_In suit on life policy, whether insured was in sound health when policy issued 
held tor jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

Appeal from Circuit Court, Etowah County; Woodson J. Martin, Judge. 
fiction on a policy of life insurance by Weldon R. Rector against the First 
National Life Insurance Company of America. From a judgment for plaintiff, 
elendant appeals. 


Transferred from Court of Appeals under section 7326, Code of 1923. 
Affirmed. 
Inzer, Inzer & Davis, of Gadsden, for appellant. 


McCord & McCord, of Gadsden, for appellee. 
Boutprn, J. 


; The action is to recover the death benefit, $350, claimed under a policy of life 
istirance, known and styled by the appellant, insurance company, as an “Ordin- 
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ary Life Special Service Policy,” issued without medical examination, and upon 
written application made part of the contract. 

The sole question here presented is whether defendant was due the afirm- 
ative charge. 

This contention is based on two grounds, the first of which is fraud or 
breach of warranty. 

The policy stipulated that all statements in the application were material in- 
ducements for its issuance, and, in the event of falsity, the policy should be a nul- 
lity; that none but named head officers of the company could modify the con- 
tract or bind the company by any promise or representation. 

The plea was in short by consent. 

[1] In the application upon which the policy was issued, it was stated that 
the insured had not been disabled nor had medical or surgical treatment during 
the past five years. Without dispute, the insured had been treated two years 
prior thereto in a sanitarium for pulmonary tuberculosis. That such a misrepre- 
sentation related to a fact which would increase the risk of loss is not questioned. 

{2] Nor would the alleged knowledge of such fact by the local agent author- 
ized to solicit insurance, take and forward applications, and collect premiums, be 
available as a waiver of such breach, in the face of a stipulation to the contrary 
in the policy. This rule applies to a stipulation that the policy shall he ineffective 
unless the insured is in sound health when the policy is delivered. Bankers’ Cre- 
dit Life Ins. Co. vy. Ayres, 223 Ala. 407, 137 So. 23; Life Insurance Co. of Vir- 
ginia v. Newell, 223 Ala. 401, 137 So. 16; North Carolina Mutual Life Ins. Co. y 
Kerley, 215 Ala. 100, 109 So. 755. 

But another and different phase of evidence is presented. 

[3] The evidence for the plaintiff tended to show that Ever S. Rector, the 
insured, was not present when the application was taken by the local agent; that 
the application was made by her husband, the beneficiary, and plaintiff in this 
action. Without question, his misrepresentation or fraud in the procurement of 
the policy would vitiate the same as if made by the insured. Pacific Mutual Life 
Ins. Co. v. Hayes, 200 Ala. 246, 76 So. 12. 

The testimony of plaintiff, however, and several witnesses is to the effect 
that neither he nor the insured ever signed any written application; that the lo- 
cal agent put to him the questions and he answered the same truly, telling the 
agent of the insured’s treatment in the sanitarium; that any false statement was 
the work of the local agent and unknown to plaintiff; that the application was 
not completed nor signed because the ink in the agent’s fountain pen gave out, 
and he was to complete it later. 

The testimony of the agent was directly opposed to this evidence. He claimed 
the insured was present at the time and place mentioned by plaintiff’s witnesses, 
and signed the application. 

[4] The rule obtains in this state that, if a fraud of this character is perpe- 
trated by the agent of defendant, neither the insured nor beneficiary participating 
therein, such fraud cannot be set up in defense of the policy. American Cent. 
Life Ins. Co. v. First Nat. Bank of Enterprise, 206 Ala. 535, 90 So. 294; William- 
son v. New Orleans Ins. Association, 84 Ala. 106, 4 So. 36; Alabama Gold Life 
Ins. Co. v. Garner, 77 Ala. 210. 

[5] The evidence presented a jury question on this issue. 


It is further insisted that defendant was due the affirmative charge for that 
the undisputed evidence discloses the insured was not in sound health when the 
policy was delivered. The evidence on this line was that the insured was in the 
Etowah County Tuberculosis Sanitarium for about twenty days, being discharged 
March 28, 1928. The policy was issued February 17, 1930. 


The superintendent of the sanitarium, a trained nurse who qualified as an ex- 
pert on tuberculosis, testified the insured was suffering at the time from pulmon- 
ary tuberculosis; that her general condition improved while there; that she was 
not cured, and in the opinion of the witness she could not have recovered when 
the policy was issued, nearly two years later. Death ensued from pulmonary 
tuberculosis ten months after the policy was issued. ia 

Plaintiff’s evidence was to the effect that, after the visit to the samitarium, 
the insured was in apparently sound health, about normal weight, did her usual 
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work, at times working in the crop on the farm; that such was her state of health 
when the policy issued; that thereafter she gave birth to a baby, and her health 
save way in the summer before she died. 

(6] The burden to prove unsound health when the policy issued was upon the 
insurer. F . ; 

(7] Without prolonged discussion, our conclusion is the evidence was not so 
Jear, free from contradiction and adverse inferences as to put the trial court in 
error in refusing the affirmative charge with hypothesis. 

Affirmed. 

Anderson, C. J., and Gardner and Foster, JJ., concur. 


GREER, Insurance Commissioner, v. AZ TNA LIFE INS. CO. OF HARTFORD, 
CONN. 3 Div. 14. 
Supreme Court of Alabama. June 2, 1932. 
142 Southern Reporter 393. 
1, INSURANCE. 

Generally, nm absence of statute, discrimination or rebating as to premiums on 
life policies is not illegal. 

(For other cases, see Insurance, Dec. Dig. § 138[2].) 

2. INSURANCE. 

Statute prohibiting discrimination by life insurers against “insured of same 
class and equal expectation of life” did not prohibit plan of insurance wherein 
all borrowers of same age from loan department would pay same premiums (Code 
1923, § 4604). 

(For other cases, see Insurance, Dec. Dig. § 138[2].) 

3. INSURANCE. 

Plan of insurance held not to offend statute providing that no particular 
“policyholder of the same class” shall be allowed advantages or benefits over 
others (Code 1923, §§ 4589, 8371). 

Plan of insurance proposed was insurance to afford protection to bor- 
rowers from loan department of insurer for amount of loans. Master 
policy was to be issued to loan department, which was to issue certificate 
thereunder to each borrower. Both loan and insurance would be liquidated 
in 15 years. In case of insured’s death in interim, the loan department 
as beneficiary was to pay loan from avails of policy. Flat insurance rate 
of $1.25 per thousand was to be paid by all borrowers, who were limited 
to persons between 21 and 59 years of age. There was no discrimination 
between policyholders of same class. 

(For other cases, see Insurance, Dec. Dig. § 138[2].) 
4. INSURANCE. 
__ Where flat insurance rate in plan of life insurance would produce amply suf- 
ficient returns, insurance commissioner could not complain that premiums were not 
fixed in accordance with tables by which net value of life policies are computed 
(Code 1923, § 8347). 

(For other cases, see Insurance, Dec. Dig. § 10.) 
5. INSURANCE. 
Insurance commissioner's power to revoke foreign insurance company’s 
license for discrimination does not rest on statute relating to revocation for in- 
solvency (Code 1923, § 8343). 

(For other cases, see Insurance, Dec. Dig. § 20.) 

Appeal from Circuit Court, Montgomery County; Walter B. Jones, Judge. 


Bill of injunction by the A&tna Life Insurance Company of Hartford, Conn., 
against Charles C. Greer, as State Insurance Commissioner. From a decree for 
complainant, respondent appeals. 

Affirmed. 

Thos. E 
appellant. 


Benners, Burr, McKamy & Forman, of Birmingham, for appellee. 


Knight, Jr., Atty. Gen., and A. A. Carmichael, Asst. Atty. Gen., for 
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Hill, Hill, Whiting, Thomas & Rives, of Montgomery, amici curiz. 

GARDNER, J. 

The Aitna Life Insurance Company (hereinafter designated the insurance 
company) is duly qualified to do business in this state, and is admittedly solvent 
and able to comply with contracts it may make. The insurance company has a 
mortgage loan department, and submitted to the superintendent of insurance for 
his official approval a form of insurance contract intended for the purpose of 
affording protection to borrowers from the loan department for the amount of 
their loans. The contract thus proposed consisted of a master policy to be issued 
to the loan department and of the certificate under this master policy to be issued 
to each borrower from said loan department who cared to thus protect his loan, 
and a form of note to be executed by the borrower in conformity with said 
proposal. 

The superintendent of insurance entertained the view that the insurance feature 
of this proposed plan worked an unlawful discrimination among the policyholders, 
and was violative of sections 4604, 4589, and 8371, Code 1923. He therefore de- 
clined his approval, and threatened the insurance company with a revocation of 
its license to do business in this state if it attempted to effectuate the plan so 
proposed. 

The insurance company, alleging irreparable injury, should its license be re- 
voked, and insisting that the proposed plan violated no law of Alabama, filed this 
bill seeking injunctive relief against the revocation of its license. Upon submission 
of the cause for final decree on the pleadings and proof, relief prayed for was 
granted, and from such decree the superintendent of insurance has prosecuted this 
appeal. 

It is expressly stated by appellant that no question is raised as to the remedy 
(Julhan, Ins. Comm’r v. Guarantee Life Ins. Co., 159 Ala. 533, 49 So. 234, 236), 
nor as to whether the superintendent was, in disapproving the contract, “perform- 
ing an administrative, official or judicial function,” but the sole purpose of the 
litigation is the determination of the legality of the plan proposed. 

The evidence upon which the cause was submitted was largely by way of 
explanation of this plan, and was not in conflict upon any material point, though 
there developed some differences of opinion among some of the witnesses, which, 
however, resolved themselves ultimately into questions of law for dcision of the 
court. 

The essential elements of the contract proposed and submitted for approval 
are confined to persons between the ages of twenty-one and fifty-nine, inclusive, 
and is broadly, but concisely, stated in brief as follows: 

“The Aetna Life Insurance Company proposes to make mortgage loans in 
Alabama at the rate of 7 per cent., the loan to run for a fifteen year period, with 
principal and interest reductions payable monthly. 

“The amount of monthly payments per $1,000 on loan without insurance will 
be $8.99: the calculation being so made that the loan and interest will be fully 
paid at the end of the fifteen years period. ee 

“The Aetna Company proposes to give the mortgage borrower the privilege of 
securing the payment of his mortgage loan, in the event of his death, by issuing 
to him a certificate of insurance referable to a master policy, for which the bor- 
rower, without reference to his age, will be charged the sum of $1.25 per month 
per thousand dollars of insurance; the calculation being so made that the 
insurance is reduced each month in the same amount that the loan is reduced, 
so that at the expiration of the fifteen year period, provided all monthly payments 
are made, the mortgagor’s indebtedness and the insurance are both extinguished. 
Should the borrower die at any time before the end of the fifteen year period, 
his insurance being equal to the remaining amount due on the mortgage indebted- 
ness pay such indehtedness in full.” 


It is insisted by appellant that the flat insurance rate of $1.25 per thousand 
per individual works a discrimination against those of younger ages and in favor 
of the older, that the life insurance business is based upon actuary tables showing 
life expectancy at various ages, and that any such contract which fails to give 
recognition to the greater cost of insurance for the older than the younger tsur- 
ant violates sound and fundamental insurance principles. 
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But the evidence here without dispute shows that the flat-rate, above indicated, 
js actuarily sound, and that from a financial standpoint the insurance company 
has nothing to fear, nor the superintendent of insurance in this respect anything 
of which to complain. 

[1] The sole question, therefore, is whether or not the flat rate for all those 
in the borrower’s class works a discrimination condemned by our law. We are 
persuaded the correct answer is in the negative. The generally recognized rule is 
that “in the absence of statutory prohibition discriminations or rebating as to 
premiums is not illegal.” 32 Corpus Juris, 1193. 

[2] Considering our statutes in the order first above noted, it appears that as 
to section 4604, Code 1923, it was the legisiative intent to prohibit discrimination 
by the life insurance companies between “insurants (the insured) of the same 
class and equal expectation of life.” It contains no prohibition against discrimina- 
tion as between individuals of different ages or different life expectancies. Under 
the proposed plan, all borrowers of the same age will pay the same premiums. 
It appears, therefore, that the contract offered contains nothing offensive to said 
section 4604. 

|3] The two remaining sections (sections 8371 and 4589, Code 1923) are those 
that were considered in Julian, Ins. Comm’r, v. Guarantee Life Ins. Co., supra, the 
latter section merely penalizing the nonobservance of the former, and have been 
brought forward since the above-noted decision into the Code of 1923, without 
material change. 

True, as pointed out by counsel for appellant, the Julian Case, supra, has been 
adversely criticized (The Insurance Commissioners in the United States by 
Edwin W. Patterson), but with that particular criticism we are not here con- 
cerned, as the feature of the opinion here important relating to the correct meaning 
of the word “class” as used in said statute has met legislative approval by re- 
enactment thereof with such definition attached thereto. Discussing the statute, 
the court in the Julian Case, supra, said: “The key word to construction of this 
provision of the statute is the word ‘class.’ As therein employed it has no refer- 
ence to the individual characteristics of the policy holder. It refers to that num- 
ber of persons who hold similar policy contracts. * * * The phrase ‘of the 
same class’ qualifies the term ‘policy holder,’ and hence ‘class’ clearly means the 
holders of like policy contracts.” 

Appellant argues upon the theory that the word “class” in the statute has 
reference to the form of the policy, as, for instance, group insurance and one- 
year policies convertible into fifteen, and that, as the proposed plan is in group 
form, and in the form of a one-year policy convertible into fifteen, it must be 
compared to and on an equality in all respects with all other group insurance 
contracts with similar form policies. Illustrative of the contention thus advanced, 
a form of policy of group insurance for employees is offered in proof and com- 
parison invited. It may be conceded that some points of differentiation do not 
appear sufficiently significant as to place the two in a separate class, as, for in- 
stance, a difference in the number of days of grace, notice of claim, and perhaps 
other provisions not of major importance. But there are fundamental differences 
that are readily recognized as constituting the two groups as separate and distinct. 
In the plan proposed, no one except a borrower from the insurance company be- 
tween the ages of twenty-one and fifty-nine is eligible for this insurance, while 
in the other group only employees are insured. 

As to the borrower’s insurance, the beneficiary is not to some one designated 
by him, as with the employee, but to the mortgage loan department of the insur- 
ance company, which is obligated to apply the payment in satisfaction of the 
mortgage loan, and as to the borrower the amount of the death benefit decreases 
during the time the insurance is in force and is extinguished entirely at the 
expiration of the loan; while with the employee the amount either remains un- 
changed or increases, according to the policy provisions. There are other differ- 
ences not necessary to note, and, indeed, the only point of similarity that is 
stressed upon our oo is that both contracts represent group insurance and 
a form of policy of one year convertible into fifteen years. But the fundamental 
distinction is that as to one the insured must be the owner of real estate upon 
which the insurance company is willing to extend a loan, and for protection of 
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which such owner desires insurance on his life, as an incident thereto, while with 
the other the ownership of property is entirely immaterial, and his insurance js 
for the benefit of whomsoever he may designate. 

In the Julian Case, supra, the court did not interpret the words “like policy 
contracts” as referable to a mere form of policy, but rather to the class of per- 
sons who under the terms of the contract were entitled to receive the insurance 
policy there considered. The class in the Julian Case embraced those who for a 
designated service received a special benefit, while under the plan here proposed 
the class includes those who are in a position to secure loans from the mortgage 
loan department, and wish to insure these loans. All in this class are treated with- 
out discrimination, and they constitute an entirely separate and distinct class from 
the employee or other group insurance. 

We are persuaded, therefore, that the proposed plan likewise offends no pro- 
visions of sections 8371 and 4589, Code 1923. 

Counsel for appellant argues the tendency of modern decisions to place in- 
surance companies in the same category with public utilities and authorities are 
cited wherein discrimination in the transportation of like kind of traffic is pro- 
hibited. Appellant cites The Insurance Commissioners in the United States, supra 
(pp. 268, 269), as to administrative control over insurance rates and premiums, 
and authorities are noted as to regulation of public utilities. But no such regula- 
tion or control as therein discussed has been attempted in this jurisdiction, and 
these are matters, therefore, not here presented for consideration. 

[14] Appellant argues also that the insurance commissioner, under section 
8347, Code 1923, is required to value all outstanding policies upon “the basis of 
the ‘combined experience, or ‘actuaries’ table, or the ‘American experience table’ 
rate of mortality,” as a foundation for the liability of the company on account of 
its policy obligations, and that therefore any form of contract that does not fix 
insurance premiums in accordance with such tables and upon expectancies of life 
as therein stated violates the fundamental principle of life insurance, is unsound, 
and cannot be approved. 

But such statutory provision and such actuary tables of mortality look to the 
financial soundness of the business and to a protection of the policyholder against 
insolvency of the companies. These considerations are here, however, of no con- 
trolling importance, for admittedly the flat rate provided for in the proposed 
plan will produce returns entirely sufficient as to meet the approval of sound 
insurance finance. 

[5] As previously herein noted, the entire solvency of the insurance company 
is admitted as well, also, the soundness of the proposed plan from a financial 
standpoint. Nor do we understand that it is contended the superintendent of 
insurance was in the exercise of a mere discretion in the matter of the threatened 
revocation of the license, but that the sole question presented is whether or not 
the proposed plan is violative of law. In section 8343, Code 1923, the matter of 
revocation seems to rest largely upon the matter of solvency, and nothing therein 
contained relates to the question of discrimination as between policyholders. Such 
right of revocation of license as to the matter of discrimination rests upon the 
other statutory provision herein discussed. 

We have stated our view that the proposed plan does not violate any of these 
statutory provisions. We have examined with care the authorities cited by counsel 
for appellant (among them, 2 Cooley’s Briefs on Ins. [2d Ed.] p. 1661 et seq.; 
Fogg v. Morris Plan Ins. Soc., 115 Misc. Rep. 491, 188 N. Y. S. 867; 3 Cyc. of 
Ins. by Couch, § 584 et seq.; Franchise Motor Freight Ass’n v. Seavey, 196 Cal. 
77, 235 P. 1000), but we find nothing in them that militates against the conclusion 
here reached. 

We are therefore persuaded the proposed plan is not offensive to our law, 
and that a revocation of complainant's license is not justified thereby. _ 

It results that the decree is correct and will accordingly be here affirmed. 

Affirmed. 

Anderson, C. J., and Bouldin and Foster, JJ., concur. 





Whitman v. Whitman 


WHITMAN v. WHITMAN. 6 Div. 158. 
Supeme Court of Alabama. June 2, 1932. 
142 Southern Reporter 413. 
1. INSURANCE. 


Where insured reserves right to change beneficiary subject to insurer’s right 
to insist on policy provisions as to manner of effecting change, change may be 
effected by parol or writing manifesting insured’s intent. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

2 INSURANCE. 

Insurer may waive failure to change beneficiary in compliance with policy. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

\ppeal from Circuit Court, Jefferson County; Wm. M. Walker, Judge. 

ill in equity by Mary Etta Whitman against Allee H. Whitman, individually 
and as administratrix of the estate of Henry P. Whitman, deceased, the Colum- 
bian Mutual Life Insurance Company, and the New York Life Insurance Com- 
pany, with a cross-bill by Alee H. Whitman. From a decree overruling a demur- 
rer to the cross-bill, complainant appeals. 

Affirmed. 

Appellant alleged in her bill that each of the insurance companies had issued 
a policy of insurance on the life of Henry P. Whitman, who is dead, the policy 
in the New York Life Insurance Company being for $2,500, and that in the Co- 
lumbian Mutual Life Insurance Company being for $1,000, appellant being named 
the beneficiary in each; and that appellee, the wife of the insured, has possession 
of said policies. The bill prays judgment in appellant’s favor for the amount of 
said policies. 

Each of the insurance companies interpleaded, paying the money into court 
and suggesting appellant and appellee as claimants. Appellee filed an answer and 
cross-bill, averring that each of said policies provided that the insured might at 
any time and from time to time change the beneficiary therein; that thereafter 
and before his death the insured changed the beneficiary from appellant to ap- 
pellee by notifying in writing the said insurance companies, who received said 
notices. 


Appellant demurred to cross-bill, the chancellor entered a decree overruling 
the demurrer, and this appeal follows. 


\mzi G. Barber, of Birmingham, for appellant. 
\. Leo Oberdorfer, of Birmingham, for appellee. 
Anperson, C. J. 


_ The answer and cross-bill set up the facts that the insured reserved the 
right to change the beneficiary; that he gave written notice to each of the in- 
surance companies of his intent and purpose to change the beneficiary to his 
wife, the appellee; that he delivered the policies to his wife as the new beneficiary; 
that he caused a register to be made of his policies and recorded the fact that 
he had changed the beneficiary in the policies to his wife: that the companies 
understood and treated the policies as having changed the beneficiary. The 
appellant insists that this was but a conclusions of the pleader, and that in order 
lor a valid change to have been made the cross-bill should have set out the 
terms of the policy providing for a change of the beneficiary and the statement 
of what was done as to changing the beneficiary. In other words, should have 
set out the provision of the policy providing for a change and set up a compli- 
ance therewith. 

_ [1] Where the insured reserves, in the policy, the right at any time and from 
time to time to change the beneficiary then subject only to right of the insurer to 
Insist on the provisions of the policy as to manner of effecting such change, 
such change could be effected by parol or written instrument manifesting in- 
sured’s intent to change the beneficiary. Holt v. Russell (C. C. A.) 30 F.(2d) 
“47; Arrington v. Grand Lodge (C. C. A.) 21 F.(2d) 914; Missouri State Life 
Ins Co. v. Robertson Banking Co., 223 Ala. 13, 134 So. 25, 27. As was said in 
the last case, supra, quoting from 2 Cooley’s Briefs on Insurance, p. 1827: “But, 
1! there is such a limitation [as to method of changing the beneficiary], it is 


solely for the henefit of the company, and, if it does not take advantage of it, no 
one else may do so.” 
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? 


2, 3] Our case of McDonald vy. McDonald, 212 Ala. 137, 102 So. 38, 36 A. L, 
R. 761, is not opposed to this rule, but expressly recognizes the same. It simply 
holds, however, that a waiver by the insured of the terms of the change of the 
beneficiary is not conclusive upon the parties from showing that the beneficiary 
had or had not been changed, just as we hold here, the method of changing the 
beneficiary as per the terms and method prescribed by the policy is not the 
exclusive method of doing so as between the insured and the beneficiaries, and 
a failure to do so in strict compliance with the policy may be waived by the com- 
pany. It follows that it was not essential to a valid change of the beneficiary, 
in the case at bar, to set out that the beneficiary was changed as per the terms 
of the policy or toeset out in the answer and cross-bill so much of the’ policy 
as provided for a change of the beneficiary. ‘ 
_ The trial court did not err in overruling the appellant’s demurrer to the 

cross-bill, and the decree of the cirquit court is affirmed. 

Affirmed. 

Gardner, Bouldin, and Foster, JJ., concur. 


CENTRAL STATES LIFE INS. CO. v. HOLCOMBE. No. 42565. 
Supreme Court of Arkansas. May 23, 1932. 
Rehearing Denied June 20, 1932. 
50 Southwestern Reporter (2d) 579. 
1. INSURANCE. 

Check for interest in advance on insured’s loan note and for cash payment 
on premium did not constitute funds of insured in insurer’s hands which insurer 
was required to apply to quarterly premium payment to prevent lapse of policy, 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

2. INSURANCE. 

Where insured, learning of receivership, inquired respecting insurer's financial 
condition, insurer’s reply that it would notify insured when reorganized held not 
waiver of forfeiture. 

Such reply to insured’s inquiry on learning receiver would be applied 
for did not constitute waiver of forfeiture under terms of policy because 
there was no definite promise by insurer to waive forfeiture and because 
insured had no right to rely upon the general statement to effect that 
insured that premium notices would be sent and future premiums should 
be paid promptly. 

(For other cases, see Insurance, Dec. Dig. § 388[2].) 

3. INSURANCE. 

Insured’s letter on expiration of grace period regarding premium loan against 
policy and regarding sending of premium notices did not constitute waiver of 
forfeiture. 

Form letter written by insurer on April 7, 1931, which was date the 
period of grace on insured’s policy expired, and not received by insured 
until April 17, was concerning premium loan which had been placed against 
policy to cover certain loan note, and letter also notified insured that such 
arrangement was to help continue policy in force, and that loan might be 
paid any time during continuance of policy and, in conclusion, reminded 
insured that premium notices would be sent and future premiums should 
be paid promptly. 

(For other cases, see Insurance, Dec. Dig. § 388[2].) 

Appeal from Circuit Court, Saline County; T. E. Toler, Judge. 

Suit by Mrs. Winnie Holcombe against Central States Life Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. 

Reversed. f 

Mrs. Winnie Holcombe sued the Central States Life Insurance Company to 
recover $2,000 upon a life insurance policy. The policy was issued by the Home 
Life & Accident Company upon the life of Robert C. Holcombe upon March /, 
1923. Mrs. Winnie Holcombe, wife of the insured, was named as the beneficiary. 
Later, in April 1931, the Central States Life Insurance Company, under a reinsut- 
ance contract with the Home Life Insurance Company, assumed its insurance 
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obligations. The insured died on the 18th day of April, 1931, The annual 
premium was $58, due the 7th day of March. The policy contained a clause as 
follows: “If any premium on the policy shall not be paid when due the same 
shall be charged without action on the part of the insured as an automatic premium 
loan with interest at a rate not to exceed six per cent per annum, if the then 
joan value of this policy be sufficient to cover such loan in addition to any 
existing indebtedness and accrued interest, provided no other non-forfeiture option 
shall have been chosen by the insured before the expiration of the period of 
grace and that this automatic premium loan feature shall not have been previously 
waived in writing filed at the head office. If the loan value or the balance thereof 
shall not be sufficient to pay the entire premium due, then it shall be used to pay 
the premium, and if not sufficient to pay a quarterly premium, the policy shall 
cease to be in force and any residue of the cash surrender value of this policy 
shall be paid in cash on surrender of the same. The accumulation of such 
automatic policy loans, with accrued interest thereon shall be a first lien on this 
policy but may be paid at any time in whole or in part.” 

It also contained the following: “Before any amount shall be paid here- 
under, proof of the interest of the claimant must be furnished and any indebted- 
ness hereon or secured hereby, including the amount necessary to complete the 
premium for the current policy year, must be settled. * * * (9) The nonpayment 
at maturity of any note given in payment of any premium or premiums on this 
policy will void the policy unless the face value of the policy is in excess of the 
face of such note and interest due thereon.’ 

Mrs. Minnie H. Holcombe was a witness for herself. According to her 
testimony, the policy was issued while they were living at Altheimer, Ark. Witness 
later moved to Vivian, La. She wrote to the company in October, 1929, to obtain 
for her husband a loan on the policy. They received $242.63 in cash, but a note 
was given for $248, which included interest in advance in the sum of $5.37. 
While living at El Dorado, Ark., the insured paid $8.80 in cash on the premium 
due March 7, 1930, and gave his note for $50 for the balance. The note became 
due November 10, 1930, and was then renewed while they were living at Vivian, 
La. Witness noticed in a paper there that a receiver had been asked for for the 
Home Life Insurance Company. She then wrote to the company about its 
condition and was advised by it that, as soon as they were reorganized, they 
would let her know. Her husband had told them that he did not want the policy 
to lapse. Witness inclosed in the letter two $1 bills. Witness identified a canceled 
check for the sum of $23.68, representing payment of interest in advance in the 
sum of $14.88, due on the loan note of $248 remaining unpaid on March 7, 
1930, and a balance of $8.80 representing cash paid on the annual premium due 
March 7, 1930, the balance of which was paid by giving the promissory note 
of $50 as above stated. The premium due March 7, 1931, was never paid. The 


—— had thirty days of grace which expired April 7, 1931, which was before 
us death, 


W. C. Langley was a witness for the insurance company. He is now 
connected with the Central States Life Insurance Company and had been employed 
by the Home Life Insurance Company for eleven years prior thereto. He was 
assistant secretary of that company in 1929, 1930, and 1931, and his duty was 
to keep the records of the company. On March 7, 1931, the policy had been in 
force eight years and had a loan value of $300. By this is meant that the 
policy itself provided that, if the insured wanted to borrow money from the com- 
pany on the policy, he could, as of that date, get $300. The policy had no 
additional value after that date. On October 25, 1929, the insured obtained a 
loan from the company in the sum of $248, which bore interest at 6 per cent. 
payable in advance. The note given to the company was due March 5, 1930, 
and was never paid. The interest on the note was paid until March 5, 1931, 
and amounted to $14.88. On March 5, 1931, the amount due on the note was $248. 
The company liquidated the note by applying the loan value of the policy in 
Satistaction of it. In other words, the note was used as a set-off against the 
cash value. The cash value of March 7, 1931, was $300. The company used 
$248 of that amount to pay the note of the same face value, and that left a cash 
value in the policy of $52. The company used that amount to pay the other 
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note, dated November 10, 1930, for the sum of $51, due March 5, 1931, with 
interest at the rate of 6 per cent. This last note was a renewal of the $50 note 
given in payment of the annual premium due March 5 or 7, 1930, and which was 
renewed on November 10, 1930, after it became due. In other words, the 
insured made a note in lieu of the old note, given in payment .of the premium 
due March 5, 1930. The principal was $51 and the interest $1.02. This covered 
the balance of the loan value of the policy. This amount, together with the 
$248 used in liquidating the note for that amount, consumed the entire loan 
value of $300. The premium due March 7, 1931, was not paid on that date nor 
within the grace period extending the policy to April 7, 1931. The insured had 
notice of this from the company. Other facts will be stated in the opinion, 

There was a verdict and judgment for the plaintiff, and the defendant has 
appealed. 

Burk Mann, of Forrest City, and T. D. Wynne, of Fordyce, for appellant. 

J. B. Milham, of Benton, for appellee. 

Hart, C. J. (after stating the facts). 

[1] It is first sought to uphold the judgment on the theory that the insurance 
company had funds in its hands belonging to the insured which would have paid 
the next quarterly premium, and, that being true, it was its duty to apply the 
amount thereto. Inter-Ocean Casualty Company v. Copeland, 184 Ark. 648, 43 
S.W.(2d) 65. The amount referred to was a canceled check for the sum of $23.68, 
sent by the insured to the company. According to the testimony of Mrs. Hol- 
combe, this represented payment of interest in advance in the sum of $14.88, due 
on the loan note of $248 remaining unpaid on March.7, 1930, and a balance of 
$8.80, representing cash payment on the annual premium of $58.80, due on March 
7, 1930. The check was applied to these purposes. Hence there were no funds on 
hand belonging to the insured with which to pay the next premium, due March 7, 
1931. 

[2] The next contention of the plaintiff is that the company waived the for- 
feiture under the principles of law decided in Home Life & Accident Company v. 
Scheuer, 162 Ark. 600, 258 S. W. 648. On this branch of the case, Mrs. Hol- 
combe testified that they saw in a newspaper notice that a receiver would be ap- 
plied for, and that in December, 1930, they wrote to the company with respect to 
its financial condition. They received a reply that the company would notify them 
as soon as it was reorganized and the company did not notify them. She admitted 
that the letter had been lost, and, further on in her testimony, stated that she 
thought, when they got the company reorganized, they would let them know to 
whom to pay the premium. She admitted that she knew that the premiums were 
due annually on the 7th day of March, and that they had a grace period of thirty 
days. She also admitted that she knew that under the terms of the policy, it 
would be forfeited if they did not pay the annual premium when due, and that 
the forfeiture would take place under the terms of the policy without any notice 
thereof. It will be noted that the insured wrote to the company to know about 
its financial condition, and there was no definite promise made by the company to 
waive the forfeiture under the terms of the policy, and the insured had no right 
to rely upon the general statement which plaintiff says was in the letter to the 
effect that the company would notify the insured when they got reorganized. Plain- 
tiff admits that they were moving around the country at that time and did not 
stay in one place long. 

[3] It is next insisted that there was a waiver of the forfeiture by the letter 
dated April 7, 1931, which was not received until the 17th day of April, the date 
on which the insured was fatally burned and died therefrom some time that night. 
This letter appears to have been a form letter, signed “Conservation Department. 
It was written about the premium loan of $300, which had been placed against 
the policy, covering the note due March 5, 1931. The letter also notified the m- 
sured that the arrangement was to help continue the policy in force, and that the 
loan might be paid in part or in full at any time during the continuance of the 
policy. In conclusion, the insured was reminded in the letter that premium notices 
would be sent, and that all future premiums should be paid promptly in order to 
maintain the valuable protection that the policy offered. She admitted that she 
knew the date the premiums were due, and that the policy would be forfeited 
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under its own terms if the annual premium was not paid within the thirty days’ 
grace extension after it became due. This court has held that, under a policy of 
life insurance providing that it should become void on failure to pay premiums 
when due, the nonpayment of a premium when due ipso facto caused a forfeiture 
of the insured’s rights under the policy. Home Life & Accident Company v. Has- 
kins, 156 Ark. 77, 245 S. W. 181, and Home Life & Accident Company v. Scheuer, 
162 Ark. 600, 258 S. W. 648. 

The result of our views is that under the undisputed evidence the court 
should have directed a verdict for the defendant. For the error in refusing to do 
so, the judgment must be reversed; and, inasmuch as the cause of action has 
been fully developed, it will be dismissed here. It is so ordered. 


SMITH v. PRUDENTIAL INS. CO. OF AMERICA. No. 30693. 
Supreme Court of Kansas. July 9, 1932. 
12 Pacific Reporter (2d) 793. 
1. INSURANCE. ; 7 a A sigs 
‘ Apparent health of applicant for life and disability policy is not necessarily 
technical condition calling for opinion of expert. 
(For other cases, see Insurance, Dec. Dig. § 665[3].) 
3. INSURANCE. " et 

In beneficiary’s action on life and disability policy, evidence held to support 
general verdict and special finding that insured’s disability did not exist before 
application. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

4, INSURANCE. ws 

Where statements of date of disability under life policy is shown to be 
erroneous, correct date should prevail. 

(For other cases, see Insurance, Dec. Dig. § 552.) 

5. INSURANCE. 

Where petition alleged generally that beneficiary performed all conditions 
required under policy and defendant did not specially plead breach, evidence 
establishing furnishing of proof of death was not required (Rev. St. 1923, 60 
—743). 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

6. INSURANCE. 

3eneficiary under life and disability policy, upon insured’s death, held en- 
titled to recover disability benefits, where insurer was fully protected by judgment. 

(For other cases, see Insurance, Dec. Dig. § 672.) 

Syllabus by the Court. . 

1. Apparent health, as the qualifying word of the term indicates, is not a 
technical condition calling for an opinion to be given only by one who is an ex- 
pert, but is something any one might observe and express. 

2. An ordinary observer is generally regarded as being capable of stating 
whether a person of intimate acquaintance, and after opportunity for observation, 
has or does not have a disease that is easily recognized and is generally well 
known. 

3. Following the decision in the case of Gass v. Casualty Co., 113 Kan. 510, 
214 P. 1115, as to the admissibility and consideration of evidence to correct a mis- 
take of date inadvertently made in a statement of disability made to an insurance 
company, it is held that, even without a full explanation of how the error occur- 
ted, if the statement is shown to be incorrect and wrong, the correct date or fact 
should prevail. 

4. The evidence of the written statements, even regarded as prima facie evi- 
dence, and also that of witnesses to the contrary, considered and held, there was 
suihcient evidence to support the general verdict and the answers to special ques- 
tions, and, on the other hand, not sufficient to make a finding in favor of the con- 
tents of the written instruments, as a matter of law. 

Appeal from District Court, Neosho County; S. C. Brown, Judge. 
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Action by Vita A. Smith against the Prudential Insurance Company of Amer- 
ica. Judgment for the plaintiff, and the defendant appeals. 

Affirmed. 

William C. Michaels, Roy P. Swanson, and Kenneth E. Midgley, all of Kan- 
sas City, Mo., and B. M. Dunham, of Chanute (Ralph W. Hyatt, of Newark, N, 
J., Meservey, Michaels, Blackmar, Newkirk & Eager, of Kansas City, Mo., and 
Finley, Allen & Dunham, of Chanute, of counsel), for appellant. 

T. R. Evans, of Chanute, for appellee. 

Hutcuison, J. 

The appeal in this case is by the defendant insurance company from a judg- 
ment of $1,210 rendered against it and in favor of the beneficiary in a life insur- 
ance policy for $1,000, containing also a disability provision for $10 per month. 
The plaintiff claims that the disability feature by its terms cared for the semi- 
annual premiums after the first two payments; otherwise there would have been 
a lapse as far as the life insurance part of it was concerned on account of the 
failure to pay premiums. Defendant tendered into court with its answer the to- 
tal premiums that had been paid, with interest thereon, and pleaded many defen- 
ses to the allegations of the petition, among which were the following: “* * * 
That said policy was void for misrepresentations in the application, and that the 
provisions as to total and permanent disability were void for want of a risk as the 
loss insured against under said provisions had already occurred at the time the 
policy was issued. * * *” 

The resistance of the defendant to the disability feature is based upon the 
theory supported by some evidence in the form of written statements, that the 
disability of which the insured complained arose two months before the applica- 
tion for the policy. One of such documents was the formal application for dis- 
ability benefits, signed by the insured, and stating a disability at an earlier date 
than the application. Plaintiff invokes the incontestable clause of the policy, 
which, as far as time is concerned, fully meets this situation. Defendant insists 
that, while the incontestable clause clearly precludes setting up fraud to defeat 
the death benefit, yet as to the disability insurance the risk or chance of loss was 
not present, because the insured was already disabled, and an attempted agree- 
ment to insure against something which already existed would be absolutely void, 
and this would carry with it the incontestable clause as being a part of the agree- 
ment and also necessarily void. 

This statement of the theory and position of each of the two contending par- 
ties brings us to the vital question of fact, Did the disability of the insured exist 
prior to the application for and the issuance of the policy? The jury in its gen- 
eral verdict and in its answers to special questions found that it did not. Ap- 
pellant urges that the verdict and answers are not supported by any competent 
evidence and that the record shows as a matter of law that the disability existed 
before the application was made. Appellant indicates its position on this ques- 
tion and its grounds for reversal of the judgment rendered mainly in two con- 
cise statements, as follows: 

“The provisions of the policy relating to disability insurance and waiver of 
premiums are void as the loss insured against in these provisions had already oc- 
curred at the time the policy was applied for, and the company is not prevented 
from setting up this defense by the running of the contestable period stipulated 
in the contract. There was, therefore, no waiver of premiums and the life in- 
surance lapsed for nonpayment of premiums prior to insured’s death.” 

“Even assuming that the policy is valid in all its provisions, still it does not 
cover a disability having its inception prior to the application for and the issuance 
of the policy, and the life insurance lapsed for nonpayment of premiums prior 
to insured’s death.”’ 

These propositions are supported by numerous authorities and as propositions 
of law they seem to be sound, but they both assume a matter of fact as a premise, 
and without such premise the propositions would have no substantial basis. rhe 
first one definitely assumes that “the loss insured against in these provisions had 
already occurred at the time the policy was applied for.” The second one as- 
sumes that the disability had “its inception prior to the application for and the 


issuance of the policy.” In order for either proposition to be controlling, the 
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premise must be a reality. Ordinarily this would be purely and simply a matter 
of fact. However, appellant urges a second support for its premise, that it is 
conclusive as a matter of law by reason of certain written evidence, which 
should he prima facie proof, and conclusive evidence equivalent to admissions. 

The insured, Walter Smith, a boy about 17 years old, was in Kansas City, 
Mo., attending high school in the spring of 1928. He became ill in April of that 
vear, left school, and went to the home of Mrs. Ward where he was living; was 
in bed several days; a doctor called twice; got better and went to his mother in 
Wichita about May 13, 1928. On June 22, 1928, he made application for this pol- 
icv. It was delivered shortly thereafter bearing that date. On June 28, 1928, 
after lifting a large cake of ice, he had a hemorrhage. July 5, 1928, he was ex- 
amined by a physician for admission to the state sanatorium for tuberculosis at 
Norton, Kan.; March 4, 1929, he made written application to the insurance com- 
pany for disability benefits. This was received by the company April 1, 1929. 
Semi-annual premiums were paid June 22, 1928, and December 22, 1928, paying 
same, including grace, up to July 23, 1929. He died January 20, 1931. This ac- 
tion was commenced July 9, 1931. 

As stated above, the disability statement to the insurance company and the 
application to the sanatorium contained references to insured having had a hem- 
orrhage in April, 1928. The former document was signed by him and the latter 
by a physician. The evidence showed the filling of blanks in the former was in 
a different handwriting and there were some erasures. A photostatic copy of 
the former is in the record here. The latter appeared to have been signed by 


the physician in two places, and testimony shows only one of the two signatures 
was his. 


He stayed at the sanatorium at Norton a few weeks and returned in time to 
enter high school at Chanute, his home, in the fall of 1929. 


Three physicians testified, mostly from examinations made after the hemor- 
thage in June, and upon hypothetical questions about an earlier indication of tu- 
berculosis or possible occurrence of earlier hemorrhage. The plaintiff, a nurse 
in Wichita and Chanute, testified as to the boy’s health when and after he came 
to her at Wichita on May 13, 1929, saying his apparent physical condition was 
good and it continued good until June 28, 1928, when he had a hemorrhage after 
carrying and lifting a fifty-pound block of ice; that she saw him in Kansas City 
on April 8. He was then going to high school. She said she had no knowledge 
or notice that her son was suffering from any physical defect until June 28, 1928, 
when he had the hemorrhage. 

Mrs. Ward, with whom the insured boy was living in Kansas City and going 
to high school, testified that he had lived at her home for about seven years. He 
‘ame home from school in April sick and indisposed. He had a bad cold. After 
a few days she called a doctor, who gave him some medicine, which she said 
ielped him. He stayed in bed a couple of days, then was up and around the 
house. She testified he did not have a hemorrhage, and while at her home she 
never knew or heard of him having a hemorrhage. Up to the time he contracted 
the cold, his health was apparently good; he did not have a cough. He stayed 
around the house, was apparently better and over his cough when he went to 
his mother at Wichita on May 13. She was away from the home at work every 
day, but was home in the evenings. He complained of pain in his throat and 
chest, he coughed just as one would with a cold, expectorated phlegm, and had a 
Tunning nose. In cross-examination she said he had complained that the hoys 
iad been sent out for track practice in their track suits and he was just chilled 
through, just frozen and felt sick and feverish. 

[1, 2] Appellant insists it was error for the plaintiff and Mrs. Ward to be 
permitted to testify as to the apparent health of the boy prior to June 28, 1928, 
and as to his not having a hemorrhage prior to that date, over its objection that 
such was incompetent and a conclusion. Apparent health, as the qualifying word 
of the term indicates, is not a technical condition calling for an opinion to be 
given only by one who is an expert. It is by the very term itself something any 
ne might observe and express. That one had or did not have a hemorrhage 
might be a conclusion if it were something unusual or difficult to recognize, as 
‘ome ailments and diseases are, but not as to a hemorrhage. 
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“The opinion of those who were familiar with the person in question or had 
frequent opportunities of observing him is admissible as to his general health 
strength, and bodily vigor, or, on the other hand, his feebleness or apparent ill. 
ness, or his change in physical condition from one time to another, though the 
witnesses are not experts.” 11 R. C. L. 606. 

“* * * An ordinary observer who has had suitable opportunity for obserya- 
tion may state the apparent physical condition of another person. * * *” 22 ¢ 
J. 618. 

“A nonexpert witness should not ordinarily be allowed to testify that a per- 
son had or had not a particular disease, although an ordinary observer has been 
allowed to state that a certain person had consumption, or that certain persons 
died of that disease.” 22 C. J. 622. 

“The modern notion of the admissibility of evidence is that it is more im- 
portant to get the truth than to quibble over impractical distinctions between 
facts and conclusions.” First Nat. Bank v. Robinson, 93 Kan. 464, syl. par. 2, 
144 P. 1019, Ann. Cas. 1916D, 286. 

See, also, 3 Jones, Commentaries on Evidence (2d Ed.) 2306; 4 Wigmore on 
Evidence (2d Ed.) 197; and 22 C. J. 530. 

Appellant in this connection cites the ruling in the case of Glasgow v. Sov- 
ereign Camp, Woodmen of the World, 107 Kan. 354, 191 P. 470, where a mem- 
ber of the family testified that she had no knowledge of a certain consultation 
and treatment of the deceased contradicting direct and positive testimony of the 
physicians having had such consultation and given such treatment. Hardly con- 
trolling in the present case. 

The evidence further shows that the boy did not resume his studies at any 
school after his illness in April until the fall of 1929; that he did not do anything 
in the way of work after his illness and before aoplying for the policy; that one 
of the physicians said that one suffering from active tuberculosis would not be 
able to engage in any active occupation without endangering his life and that 
even in this condition one might appear to be in good health; that the boy’s father 
died in 1916 of tuberculosis. The certificate of death of the boy shows that he 
died of pulmonary tuberculosis. 

[3] The jury answered special questions on this particular branch of the 
case as follows: 

“Did the plaintiff at the time he applied for insurance with the defendant 
company know that he was suffering from pulmonary tuberculosis? A. No. 

“Did the insured, Walter P. Smith, become totally and permanently disabled 
within the purview of the policy relating to that matter after June 22, 1928? 
A. Yes. 

“Did he make proof of this disability to the company before June 22, 1929? 
A. Yes. 

“Did Walter Smith have a hemorrhage of the lung during April or May of 
the year 1928? A. No. 

“Was Walter Smith suffering from active pulmonary tuberculosis, prior to 
June 22nd, 1928? <A. No.” 


Was there any evidence to support these answers and the general verdict? 
The evidence of the plaintiff, the mother of the boy, and Mrs. Ward, with whom 
he lived for seven years, supports these findings as against the written statements 
or prima facie evidence to the contrary. The evidence of the physicians from 
their subsequent examinations and in answer to hypothetical questions is to the 
general effect that it might be either way. Had the written statements been writ- 
ten by the insured, or shown to have been written just as he answered or dicta- 
ted, they would have been of greater weight, and stronger evidence to contradict 
them would have been required. We think there was sufficient evidence to sup- 
port the general verdict and the answers given to the special questions. 

[4] As to being able to find as a matter of law that the disability occurred 
prior to the date of the application, we think the situation is very different from 
that in which such finding is ordinarily made, based usually upon some admission 

-or substantial written statement about which there is no question as to it being 
so intended by the writer. Even then it is not conclusive if shown to have been 
wrong or inaccurate. 
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“In making proof of a disease against which the plaintiff was insured, a mis- 
take inadvertently made as to the time the disease was contracted was open to 
explanation and correction and did not estop her to show the real facts in the 
case as to when her sickness actually began.” Gass v. Casualty Co., 113 Kan. 
310, syl. par. 1, 214 P. 1115. 

In the case just cited, the same question was at issue as is here involved, 
whether the disease was contracted less or more than thirty days after the in- 
surance was in force. The sister of the insured in making out proof of the ill- 
ness inserted a wrong date. Evidence was held to be admissible to show the 
correct date and explain the inadvertence. Appellant here says no attempt was 
made to explain the inadvertence. There was nothing along that line except 
that none of the statements were made in the handwriting of the insured and 
that the instruments showed there had been some changes. But, if shown to be 
incorrect and wrong, the correct fact should prevail even if there should be a 
lack of rational explanation as to how the error occurred. 

[5] It is urged that there was no evidence given as to the furnishing of proof 
of death. The pleadings did not require it, as the petition contained a general 
allegation that plaintiff had done and performed all the conditions required of 
her and without a special plea of breach of this condition, no proof will be re- 
quired. R. S. 60—743; Brookings v. American Ins. Co., 134 Kan. 616, 7 P.(2d) 
I. 

There were allegations in the answer as to the original application contain- 
ing fraudulent misrepresentations and known to be false when made, and evidence 
was introduced along that line, but before the case was submitted to the jury this 
issue was withdrawn by the defendant, and the withdrawal of it does not leave 
an issue on that proposition to be decided from the evidence as a matter of law. 

[6] Another error is assigned in decreeing judgment for plaintiff for the dis- 
ability benefit for twenty-one months at $10 per month because she was not un- 
der the terms of the policy the real party in interest. This disability benefit was 
payable to the insured, and therefore would survive only to the personal repre- 
sentative of the insured. The testimony of the plaintiff was that the insured 
was her son, and unmarried at the time of his death, that his debts have all been 
paid except one for funeral expenses, which she has assumed. In disposing of 
an objection to a certain question along this line, the record shows no admin- 
istrator had within the prescribed time been appointed. The only interest a de- 
fendant can have with reference to the plaintiff being the real party in interest 
is to be fully protected by the judgment against a further liability for the same 
cause. The record shows that a release was filed in this case by the only cred- 
itors of the estate for funeral expenses, not during the trial as a part of the evi- 
dence, but on the day the judgment was rendered by the trial court, which, al- 
though later and irregular as to usual procedure, yet none the less effective for 
the protection of the defendant. 


“Defendant has a right to insist that an action against him shall be brought 
hy the real party in interest, as the statute provides, but the purpose of the sta- 
tute has been attained if defendant is not shut out from defenses and counter- 
claims, and will be fully protected by the judgment from any further liability on 
the same cause.” Rullman vy. Rullman, 81 Kan. 521, syl. par. 3, 106 P. 52. 

Much is in the briefs as to the effect and application of the incontestable 
clause, but under the situation in this case, everything being centered upon the 
lact of the time when the disability arose, that clause is in no way controlling. 
Likewise as to the proof of agency, which could not have any bearing in the 
case except as to the payment of premium which is provided for in the disability 
feature when that is upheld. 

_A careful study of the instructions given and those refused, as well as the 
written objections to those given, does not reveal any substantial error. 

We think the judgment should be affirmed. It is so ordered. 
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HUNT, Public Administrator, et al. v. MUTUAL LIFE INS. CO. OF 
NEW YORK et al. 
Court of Appeals of Kentucky. April 26, 1932. 
49 Southwestern Reporter (2d) 322. 
INSURANCE. 

Interest of insured’s first wife, designated beneficiary under life policy and 
who predeceased insured, vested in insured, and on his death proceeds were pay- 
able to estate (Ky. St. § 655). 

Life insurance policy which reserved right to change beneficiary pro- 
vided, in substance, that, on beneficiary’s death before insured, “interest of 
such beneficiary shall vest in the insured, unless otherwise provided herein,” 
and provided further that, if the interest of the beneficiary should vest in 
the insured, or if the right to change the beneficiary has been reserved, 
the insured, in absence of existing assignment of policy, may designate a 
new beneficiary, with or without reserving right to change beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 589.) 

Appeal from Circuit Court, McCracken County. 

Action by Mae N. Hunt, Public Administrator of McCracken County, and 
others, against the Mutual Life Insurance Company of New York and others. 
From a judgment dismissing the petition, the plaintiffs appeal. 

Affirmed. 

C. C. Grassham, of Paducah, for appellants. * 

Bruce & Bullitt, of Louisville, W. F. McMurry, Jr., Brady M. Stewart, and 
Ben S$. Adams, all of Paducah, and William Marshall Bullitt, of Louisville, for 
appellees. 

CrEAL, C. 


On August 3, 1922, the Mutual Life Insurance Company of New York issued 
to William A. Marshall a $2,000 insurance policy on his life in which his wife, 
Bertha Marshall, was made beneficiary. On July 30, 1929, Mrs. Marshall died 
intestate, survived by her husband, the insured, and their three children, Charles 
G., Clarence La Mar, and Dorothy Elzora, all infants. On August 10, 1930, 
William A. Marshall died intestate, and left surviving a wife, Mrs. Vada Scaggs 
Marshall, whom he married subsequent to the death of Mrs. Bertha Marshall, 
and the three children of his first marriage. 

A. L. Scott, appointed as administrator of his estate, made the necessary 
proof and collected from the insurance company the $2,000 due under the policy. 
Thereafter, this action was instituted in the McCracken circuit court by Mrs. Mae 
Hunt, administrator of Mrs. Bertha Marshall and by Anna Berry, guardian of 
the three infant children, against the company which issued the policy, the ad- 
ministrator of the insured, and Mrs. Vada Skaggs Marshall, his widow. In addi- 
tion to the facts hereinbefore enumerated, the petition alleged that the proceeds 
of the policy belonged to the estate of Mrs. Bertha Marshall for the use and 
benefit of her three children. A photostatic copy of the insurance policy in question 
was filed as an exhibit with an amended petition. A general demurrer to the 
petition, as amended, was sustained, and, plaintiffs declining to further plead, it 
was adjudged that their petition be dismissed. They have appealed. : 

The policy contained the following provisions relating to the change of the 
beneficiary : a 

“If any beneficiary die before the Insured, the interest of such beneficiary 
shall vest in the Insured, unless otherwise provided herein. a 

“If the interest of a beneficiary shall have vested in the Insured, or 1 the 
right to change the beneficiary has been reserved, the Insured if there be no 
existing assignment of this Policy, may from time to time, while this Policy. 1s 
in force, designate a new beneficiary, with or without reserving the right to change 
the beneficiary, by filing written notice thereof at the Home Office of the Com- 
pany, accompanied by this Policy for suitable endorsement hereon. Such change 
shall take effect upon the endorsement of the same on the Policy by the Company. 

“The right to change this beneficiary has * * * been reserved. h 

It is contendéd by counsel for appellant that the quoted provisions of o 
policy merely vested the interest of the deceased beneficiary in the insured for the 
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purpose of enabling him to designate a new beneficiary, and, having failed to so 
do, the three surviving children of the designated beneficiary, at his death, were 
entitled to receive the proceeds of the policy against his estate and against any 
claims of the widow. d 

It is further argued that, under the provisions of section 655, Kentucky 
Statutes, the interest of the beneficiary could not and did not vest in the insured, 
but at her death passed to her surviving children, subject only to the right re- 
served by insured to change the beneficiary, a right which he never exercised. 

In the recent case of Hamblin’s Adm’x v. Hamblin’s Adm’r, 241 Ky. 447, 44 
SW.(2d) 299, similar contentions were made with reference to a policy containing 
a provision whereby the beneficiary might be changed, and which also provided 
that, if there was no beneficiary living at the death of the insured, the amount 
of insurance should be paid to his executors, administrators, or assigns. The wife 
of insured who was made beneficiary in the policy died survived by her husband, 
the insured, and one child. Insured died without ever having exercised the right 
to change the beneficiary, and was survived by the wife of a second marriage. 
In reversing the lower court’s judgment in favor of the personal representative of 
the first wife for the full amount of the policy, it was pointed out that neither the 
statute (sections 654 and 655) nor the cases cited in support of the judgment 
were applicable, since they dealt with policies in which there was no provision 
automatically shifting the beneficiary in the event the one designated in the policy 
should die before the insured, while, in the policy under consideration, the 
designated beneficiary had no vested interest, since it might be defeated by her 
death before the insured or by his changing the beneficiary. 

While the provisions of the policy in the Hamblin Case and the one here are 
not identical in phraseology, they are identical in effect. Clearly, under the stipula- 
tions of the policy, any interest of the designated beneficiary at her death passed 
to and vested in the insured with the right reserved to him to designate another 
beneficiary, but, failing to exercise that right, the policy was in effect the same 
as if it had by express terms been made payable to his estate. 

The case of Conn v. White, 189 Ky. 185, 224 S. W. 764, and other authorities 
cited by appellants, involve policies payable to a named beneficiary without reser- 
vation or condition, or policies payable to a designated beneficiary subject to the 
right reserved to insured to change the beneficiary, but without stipulation for 
auitomatic change in the event of the death of beneficiary before insured. So it is 
at once apparent that they have no application here. 

The Hamblin case and authorities therein cited so effectually dispose of’ every 
question involved here as to render further elaboration or citation of authorities 
unnecessary. 

Judgment affirmed. 


LEWIS v. METROPOLITAN LIFE INS. CO., Inc. No. 4313. 
Court of Appeal of Louisiana. Second Circuit, Second Division. June 11, 1932. 
142 Southern Reporter 262. 


2. INSURANCE. 

Insured, totally disabled for 21 months, held not “totally and permanently 
disabled” within life policy provision for disability benefits (Civ. Code, arts. 1945, 
1946, ) 

The word “permanent” has a well-defined meaning, which is the anto- 
nym of “temporary,” and to say that the disability was “total and per- 


manent” for 21 months is a contradiction. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Appeal from First Judicial District Court, Parish of Caddo; T. F. Bell, Judge. 

Suit by James W. Lewis against the Metropolitan Life Insurance Company, 
neorporated. From the judgment, defendant appeals. 

Reversed and rendered. 

Jackson & Smith, of Shreveport, for appellant. 

R J]. Newsom, of Shreveport, for appellee. 

TALIAFERRO, J. 

Plaintiff is the holder of a twenty-year payment plan life insurance policy 
issued by the defendant company to which is attached, as part thereof, a supple- 


I 
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mentary contract providing for the waiver of premiums and payment of a monthly 
income to the insured, under certain conditions. To secure the benefits stipulated 
in the supplementary contract, plaintiff paid 57 cents per annum. The pertinent 


portions of this contract, those having direct bearing upon the issues in this case, 
we quote: ‘ 


“Metropolitan Life Insurance Company * * * hereby agrees that upon re- 
ceipt * * * of due proof * * * that the Ynsured has * * * become 
totally and permanently disabled, as the result of bodily injury or disease * * * 
so as to be prevented thereby from engaging in any occupation and performing 
any work for compensation or profit, and that such disability has already continued 


uninterruptedly for a period of at least three months, it will, during the continu. 
ance of such disability, 


“1, Waive the payment of each premium falling due under said Policy and 
this Supplementary contract, and, 


“2. Pay to the insured * * * a monthly income of $10.00 for each $1000 
of insurance * * * under said policy.” 

“Notwithstanding that proof of disability may have been accepted by the 
Company as satisfactory, the insured shall at any time, on demand from the Com- 
pany, furnish due proof of the continuance of such disability, but after such dis- 
ability shall have continued for two full years the Company will not demand such 
proof more often than once in each subsequent year. If the insured shall fail to 
furnish such proof, or if the insured shall be able to perform any work or engage 
in any business whatsoever for compensation or profit, the monthly income herein 
provided shall immediately cease, and all premiums thereafter falling due shall be 
payable according to the terms of said Policy and of this Supplementary Contract.” 

The allegations of plaintiff’s petition describing the nature of the disability 
with which he had been afflicted are contained in article 2 of his petition, viz.: 

“Petitioner avers and shows that on or about the 5th day of April, 1927, he 
suffered a nervous breakdown and became totally disabled with an illness of a 
sufficiently permanent character to come under the terms of this annexed insurance 
policy No. 4588442 C.” 

And in article 3 he says: “He was not able to engage in any gainful occupa- 
tion until on or about January 5th, 1929,” and in article 7 it is alleged: 

“That the defendant * * * had due notice of this nervous breakdown and 
illness on forms supplied by the home office of the said insurance company and 
filled out by their agent and signed by a competent physician.” 5 seal 

Plaintiff sues for $10 per month for the twenty-one months of his disability, 
or $210, and for $56.49 premiums paid by him while disabled, for penalties and 
attorney's fees, aggregating $682.98. 

Before pleading to the merits, defendant filed an exception of no cause of 
action predicated upon the contention that -the supplementary contract sued on 
insured plaintiff against permanent disability and not temporary disability, as dis- 
closed by the facts set out in the petition. This exception was overruled. Defend- 
ant then answered. The issuance of the insurance policy and supplementary agree- 
ment is admitted, but the right of plaintiff to recover any amount under the same 
on account of the disability of which he complains is denied, because such dis- 
ability was only temporary and not permanent. It denied that plaintiff has ever 
submitted proof of total and permanent disability, as required by the contract, 
but on the contrary avers the proof submitted his disability to have been tem- 
porary only. : 

The case was tried on its merits and judgment awarded plaintiff for $210. In 
other respects his demands were rejected. Defendant has appealed. ial 

r sa come i have been sustained. 

[1] We think the exception of no cause of action. should : I - 
There is no allegation in plaintiff's petition that his disability was ot a pee hed 
nature, nor that proof that he had “become totally and permanently disabled ha 

‘ been given to defendant, as expressly required by the terms of the contract, or 
quoted, but on the contrary, the allegations touching this phase of his compla : 
negative the argument made by him to the effect that the disability was of 

vend chara is > it j “became totally disabled with 
permanent character. It is true it is alleged that he “became ) 7. a 
an illness of sufficient permanent character to come under the terms of © 
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policy, but this allegation is not one of fact but a legal deduction or conclusion 

of the pleader. : : . 
However, as the lower court heard evidence and decided the case on its 

merits, and the entire record is before us, we shall likewise consider and pass on 


[2] A decision of this case turns upon the meaning of the word “permanent” 
as employed in the supplementary agreement attached to the policy of insurance. 
If that word, as thus used, is to be given its usual, ordinary and natural meaning, 
then it is obvious plaintiff’s claim for disability does not come within the contract. 

“The words of a contract are to be understood, like those of a law, in the 
common and usual signification, without attending so much to grammatical rules, 
as to general and popular use.” C. C. Art. 1946. 

“Courts are bound to give legal effect to all such contracts according to the 
true intent of all the parties. * * * 

“The intent is to be determined by the words of the contract, when these are 
clear and explicit, and lead to no absurd consequence.” C. C. Art. 1945. 

From the foregoing codal provisions, taken from the section treating of the 
interpretation of agreements, it is plain that in construing the words of a contract 
the usual and ordinary significance of such words should be adopted, when the 
contract itself does not clearly place a different meaning on them, and the intent 
of the parties thereby ascertained, when such a construction will not lead to 
absurd consequences. 


The word “permanent” to the lay mind has a well-defined meaning. It is the 
antonym of “temporary,” and to give it the meaning contended for by plaintiff 
would be equivalent to deleting it entirely from the contract and substituting in 
its place the word “temporary” which, no doubt designedly, was omitted there- 
from. It would be an absurd construction of this contract to say that plaintiff was 
“totally and permanently” disabled for twenty-one months. It would be reasonable 
to say that he was “totally disabled” for twenty-one months or that he suffered 
“temporary total disability’; but it is a contradiction to say that the disability 
was total and permanent for twenty-one months. If plaintiff’s contention be 
adopted, then for the small premium of 57 cents per annum defendant can be held 
responsible to him for monthly payments of $10 each time he becomes totally 
disabled and that disability continues for ninety days or more. Such evidently was 
not the intention of this supplementary agreement. The number of insured who 
become totally and permanently disabled are relatively few hence the small pre- 
mium under the contract. 

A condition precedent to the devolution of the benefits provided for in the 
agreement is that “such disability (referring to the total and permanent sort pre- 
viously mentioned) has already continued uninterruptedly for a period of at least 
three months.” The wisdom of this stipulation is obvious. 

On this phase of the defense learned counsel for defendant, in‘ brief, make a 
very logical and forceful argument which we quote as reflecting a correct inter- 
pretation of the contract on the point, viz.: 

“The contract provides that the insured will be entitled to certain benefits 
upon receipt of proof that he has become totally and permanently disabled. How- 
ever, the benefits are not granted at once, according to the terms of the contract, 
but only after the total and permanent disability shall have existed for three 
months. The contract says that such payments will be made after ‘such disability 
has continued uninterruptedly for three months.’ The words ‘such disability’ 
mean, of course, the disability defined in the preceding clause, which is a total 
and permanent disability, not a total and temporary disability. The period of three 
months specified by the contract is doubtless for the purpose of preventing and 
relieving the insurer of the burden and expense of having to consider and in- 
Vestigate numberless premature claims. After total disability has existed for three 
months the illness or disease causing it has ordinarily reached a stage where a 
Prognosis as to its permanency may be made. The existence of total disability for 
a period of three months does not raise a presumption that it will be permanent 
but it has existed for a sufficient length of time to warrant consideration and 
investigation to determine the question of its permanency. While it may appear 
that the length of the period is arbitrarily fixed, some period had to be adopted 
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and the one adopted is the one the insurers have found by experience to be rea- 
sonable and equitable to both the insured and the insurer.” 


It is contended by plaintiff that the contract contemplates the payment of 
benefits when the disability is total but which may eventually prove not to be 
permanent, and cites in support of his position that part of the contract to the 
effect that although the proof of disability is accepted as satisfactory and pay- 
ments commenced, such payments shall cease if the insured’s condition becomes 
such that he can again do work for compensation or profit. 


Determining the nature of a disability—whether temporary or permanent— 
must necessarily depend largely upon expert testimony, the opinions of physicians 
skilled in diagnosing ailments to which the human body is subject. If the doctor's 
report on a particular case shows that the disability is permanent, that is accepted 
as true and the company would begin to make the payments to the insured stipu- 
lated in the agreement. No one will concede the infallibility of any physician's 
opinion in certain cases of disability. At best it is only an opinion based upon 
physical and other conditions and symptoms existing at the time, and it is to 
guard against the possible errors of diagnosis that this stipulation is found in the 
contract. The doctor’s opinion should not be final as against subsequent develop- 
ments in the insured’s condition which contradict the opinion. 

In the “Statement of Claimant” filled out and signed by plaintiff on September 
30, 1927, this question was asked: 

“Q. When is it expected that work will be resumed ?” 

To which he answered: 

“In 4 or 5 months.” 

The statement of Dr. P. T. Alexander, attending physicain, whose report de- 
fendant acted upon, contains the following questions and his answers thereto: 

“Q. What is the prognosis? A. Ultimate recovery. 

“Q. If totally disabled at present time, will such total disability become per- 
manent? <A. No. 

“Q. If the total disability will not be permanent, when may work be resumed? 
A. Likely 4 to 6 months.” 

Both plaintiff and Dr. Alexander had very reliable opinions as to the term of 
disability, for plaintiff resumed work on January 5, ninety-seven days affer these 
statements were made. It is clear from the answers of plaintiff and his attending 
physician the disability was not considered permanent, but on the contrary both 
were able to foresee an early end to it. 

We have not found a Louisiana case wherein this supplementary contract has 
been considered by the courts, nor have we been cited to any. Courts of other 
jurisdictions have interpreted the contract in cases where the facts are exactly as 
disclosed in the instant case, including those of New York, Pennsylvania, Mis- 
sissippi, Tennessee, Texas, Iowa, and Quebec. All these courts hold that for the 
insured to be ‘entitled to the benefits under the contract the disability must be 
really permanent, or at least the proof must show such to be the condition. The 
jurisprudence of other states support a construction agreeable to that which plain- 
tiff advances, but the distinct weight of the authorities is in favor of the construc- 
tion we have herein adopted. 

“The policy must be construed with reference to the express terms of the 
contract, and therefore the word ‘permanent’ in connection with the word ‘dis- 
ability,’ and the obvious purpose of the contract, will be held to exclude the con- 
sideration of a disability which is merely temporary.” Couch’s Cyclopedia of In- 
surance Law, vol. 7, § 1672. 

“Where the policy provides that the injury must be permanent as well as 
total, no recovery can be had for an injury which is but temporary.” 1 Corpus 
Juris, p. 466. ; 

The New York Court of Appeals, in the case of Ginell v. Prudential Insur- 
ance Co., 237 N. Y. 554, 143 N. E. 740, had this question squarely before tt. ae 
case had been decided by the intermediate appellate court with Justice Van ae 
dissenting. 205 App. Div. 494, 200 N. Y. S. 261, 262. The intermediate court place 
a construction on the contract in line with that which plaintiff in the present case 
contends for. The Court of Appeal reversed that decision and adopted the dis- 
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senting opinion of Justice Van Kirk as its own opinion. This opinion in full 
Oran Kirk, J. (dissenting). In my view, the insurance policy should receive 
a construction other than that adopted by the trial court and approved in this 
court. The contract 1s a life insurance policy for $1,000, payable at the expiration 
{ 20 years, or at the death of.the insured within that period ; if the death shall 
occur by accident, $2,000 is payable. In addition to this moving cause for the 
policy, there are incidental lesser provisions: If the insured suffers total and per- 
manent disability, the premiums are waived during the disability and he receives 
$10 per month, the first monthly payment to be made 6 months after the company 
receives proof of such total permanent disability. The total premium is $12.13, 
payable quarterly. The policy specifies the proportion of this premium applicable 
to each of the liabilities in the policy, and the extra quarterly payment added for 
the total and permanent disability benefit is 11 cents—44 cents per year. 


“The construction approved gives no natural meaning to the word ‘per- 
manent. If the meaning approved be the true meaning, the word ‘permanent’ 
could as well have been omitted from the policy, or the word ‘temporary’ sub- 
stituted. Under the terms of the policy the premium is to be waived, and the pay- 
ment made, if due proof to the company, of the total permanent disability be 
made. The payment is not dependent upon actual total permanent disability, but on 
proof of such; and it is no uncommon experience that that is established by proof 
to be a fact which in truth was never a fact. The policy defines certain losses of 
members which shall conclusively establish permanent total disability, but leaves 
it open to proof that total permanent disability exists due to other inflictions or 
afflictions. The insured did not suffer a permanent total disability within the class 
defined as such. It must have been a matter of common understanding between 
the parties to such insurance policy that a condition which at the time appeared to 
cause total and permanent disability would often improve; and it is very natural 
to provide in the contract that, if that which appeared to be a total permanent 
disability did improve, the benefits should not be realized. The provision that the 
benefits should be realized during the continuance of the total disability only does 
not indicate to me that the parties contemplated that the word ‘permanent’ was a 
synonym of ‘temporary,’ in light of the (to me) significant fact that the benefits 
are to be realized upon proof of total disability being furnished, rather than upon 
actual total disability. The realization of the benefits is to begin 6 months after the 
proof is furnished. This is said to indicate that the total disability which con- 
tinued for 6 months is to be considered permanent disability within the meaning of 
the policy. 

“There is another view that can be taken of this. Inasmuch as the benefits 
ire to be paid upon proof of disability, there were 6 months allowed as days of 
grace to confirm the proof before any payments need be made. The insurance 
company in this case refused to allow any of the benefits for total permanent 
disability, on the ground that the proof did not show total permanent disability. 
If the word ‘permanent’ in the policy has any natural meaning at all, there was 
no proof furnished of a total permanent disability. Each doctor said he would 
recover, and one of the physicians named the time about one year with accuracy; 
the other named a longer period than was required for recovery. One physician 
said plaintiff was not suffering from a total permanent disability; the other said 
he was, but stated the time within which he would probably recover. How can 
this evidence be held to furnish proof of total permanent disability, without 
which proof the benefits are not to be enjoyed? The physician’s statement that 
plaintiff was suffering from a permanent disability is but his construction of the 
contract, not his opinion of plaintiff’s condition. 


“There is a natural feeling that, after an insurance company has received its 
premium, it ought not to be allowed to avoid its responsibility, and the just rule 
is that policies should be construed strictly against the company which has draft- 
ed its provisions. But to secure these benefits an additional premium of 44 cents 
ayear is paid. It certainly could not have been expected by the parties that the 
tisk of liability under this clause was considerable; and, where the words used 
have a common and ordinary meaning, it seems to me the defendant is entitled to 
the benefit of that. The learned justice at the Trial Term cited a number of au- 
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thorities and illustrations indicating that the word ‘permanent’ does not always 
mean ‘forever’ (119 Misc. Rep. 467, 196 N. Y. S. 337); but he has cited none 
which indicate that the word ‘permanent’ sometimes means ‘temporary,’ and in 
no case was the word ‘permanent’ given a construction in conflict with its or- 
dinary meaning in the connection used.” 

This opinion, according to our judgment, contains unanswerable logic and 
reasoning. It has been adopted by insurance text-writers as the leading author- 
ity on this important question. 

In Hawkins v. John Hancock Mutual Life Insurance Co., 205 Iowa, 760, 218 
N. W. 313, 314, inter alia, the court said: 

“The language used must be given its usual and ordinary meaning, unless 
the instrument taken as a whole shows that a different or special meaning was 
intended or is required in order to obviate an unreasonable or absurd result, 
x * * 

“‘Permanent’ cannot be given the meaning of its antonym ‘temporary’, Un- 
less it means ‘permanent,’ it has no practical significance. 

“In the light of these considerations we are of the opinion that the plaintiff 
must fail. The proofs offered by him to the company in support of his claim 
show that at the time they were made the insured was not wholly disabled; that 
he was slowly improving. To the question, ‘Are you totally disabled at the pres- 
ent time so that you will be permanently prevented from the pursuit of any form 
of mental or manual labor for compensation, gain or profit whatsoever?’ plain- 
tiff answered, ‘No; not since November 1, 1925.’ * * * 

“Plaintiff places great reliance on paragraph 5 that the company shall have 
the right to require proof of continuance of the disability, and, if insured fails 
to furnish it, or, if he shall so far recover as to be able to perform remunerative 
work of any kind, the disability benefits will be discontinued. The company, 
though reasonably satisfied that the disability is permanent and willing to pay the 
benefits, may still have doubts. In view of such possibilities, it retains the right 
to discontinue if it shall later appear that the disability is temporary.” 

In the case of Conley v. Pacific Mutual Life Insurance Co., 8 Tenn. App. 
405, the questions presented in the case at bar were gone into at length and dis- 
cussed and passed on by the Tennessee court. Many authorities are cited and 
quoted from in support of the court’s decision. In the course of the court’s rea- 
soning it said: 

“The ‘plain, ordinary and popular’ under standing of the adjective ‘perma- 
nent’ is in accord with the definition given in Webster’s New International Dic- 
tionary (1925 Edition), as follows: ‘Continuing in the same state, or without 
any change that destroys form or character; remaining unaltered or unremoved; 
abiding; durable; fixed; stable; lasting.’ 

“The antonym of permanent is ‘temporary’; and in 1 Corpus Juris, p. 466, 
Sec. 177, it is said: ‘Where the policy provides that the injury must be perma- 
nent as well as total no recovery can be had for an injury which is but tem- 
porary.’ * * * 

“In 5 Joyce on Insurance (2d Ed.), Sec. 3035, it is said: ‘The policy must be 
construed with reference to the express terms of the contract, and therefore the 
word “permanent,” in connection with the word “disability” and the obvious pur- 
poses of the contract, will be held to exclude the consideration of a disability 
which is merely temporary.’ ” 

The following cases support the views announced in the foregoing cases quo- 
ted from: Leduc v. Metropolitan Life Insurance Co., 65 Quebec Sup. Court 320; 
Home Benefit Association v. Brown (Tex. Civ. App.) 16 S.W.(2d) 834; Shipp 
v. Metropolitan Life Insurance Co., 146 Miss. 18, 111 So. 453. 


The contract in question being free from uncertainty and ambiguity should 
be construed as written. 


For the reasons herein assigned, the judgment of the lower court is reversed, 


annulled, and set aside; and plaintiff's suit is hereby dismissed and his demands 
rejected, at his costs. 
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RUCKER v. MOST WORSHIPFUL ST. JOHN’S GRAND LODGE, 
ANCIENT, FREE AND ACCEPTED MASONS 
OF LOUISIANA. No. 4296. 
Court of Appeal of Louisiana. Second Circuit. June 15, 1932. 
142 Southern Reporter 283. 
|, INSURANCE. 

Local order crediting insured’s passbook while sick and remitting dues be- 
came bound to Grand Lodge for dues, so that failure to remit dues credited did 
not lapse policy. 

(For other cases, see Insurance, Dec. Dig. § 753[1].) 

2. INSURANCE. 

Evidence in suit on fraternal policy disclosed local order considered insured 
in good standing; hence policy did not lapse. 

(For other cases, see Insurance, Dec. Dig. § 819[2].) 

3. INSURANCE. 

Where local order is Grand Lodge’s agent in collecting dues, payment to 
agent is equivalent to payment to principal. 

(For other cases, see Insurance, Dec. Dig. § 753[2].) 

Appeal from Ninth Judicial District Court, Parish of Rapides; Leven L. 
Hooe, Judge. 

Suit by Cherry B. Rucker against the Most Worshipful St. John’s Grand 
Lodge, Ancient, Free and Accepted Masons of Louisiana. From a judgment for 
defendant, plaintiff appeals. 

Reversed and rendered. 

Sol. B. Pressburg and Isaac Wahlder, both of Alexandria, for appellant. 

Herndon & Herndon and Charles M. Roberson, both of Shreveport, for ap- 
pellee. 

PALMER, J. 

Asa Rucker, the deceased husband of plaintiff, was, at the time of his death, 
a member of Pride of Alexandria Lodge, No. 196, A. F. & A. M., a colored or- 
ganization, located at Alexandria, La. This organization is a subordinte order 
of the Most Worshipful St. John’s Grand Lodge, A. F. & A. M., of the state of 
Louisiana, also a colored organization. Asa Rucker’s membership in the local or- 
der entitled him to insurance in the Grand Lodge, upon payment of certain dues. 
Under the insurance certificate, or policy issued to him, his wife was designated 
beneficiary, and, upon his death, she was entitled to receive the sum of $500, as 
insurance, and an additional $75, to cover burial expenses. 

Plaintiff alleges her husband died on May 22, 1930, while a member in good 
standing in the local order, and that she had made due and proper proof of his 
death and had surrendered the said certificate, or policy of insurance; and that 
defendant had refused to pay the said indebtedness. She further alleges that all 
assessments due by her deceased husband on his insurance benefits in the said 
order had been properly paid. 

Defendant denies that plaintiff’s deceased husband was a member of the or- 
der in good standing at the time of his death, and therefore denies any indebted- 
ness to plaintiff under the alleged certificate or policy of insurance. 

Defendant specially pleads that the certificate or policy of insurance issued 
to deceased lapsed and became void long prior to his death, by virtue of his 
failure to pay the dues or assessments necessary in order to keep the said cer- 
tificate or policy of insurance in effect. 

Upon these issues, the case went to trial and resulted in a judgment for de- 
fendant, rejecting the demands of plaintiff, from which judgment plaintiff prose- 
cutes this appeal. 

Upon the trial it was admitted that all amounts due by plaintiff's deceased 
husband for dues on the certificate or policy of insurance had been properly paid 
up to and including the month of March, 1930, and that he departed this life on 
May 22, 1930. 

The worshipful master of the local lodge testified in effect that the deceased 
had been sick for a long time, and that the order had a sick benefit fund out of 
which the dues of sick members, and, in this particular case, the dues of de- 
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ceased, were paid; that for the months of February, March, April, and May, 
during the absence from the meetings of the secretary, in open lodge, he credited 
the passbook of the deceased with the payments for those months. In other 
words, the dues of the deceased were paid by the local lodge, of which the wit- 
ness was the chief officer, and, as the chief officer of that lodge, he credited the 
passbook of the deceased with the payment of his dues for the months of Feb- 
ruarv, March, April, and May. 

The secretary admits that the credits made by the worshipful master for the 
months of February and March were properly made by him in his, the secre- 
tary’s, absence, and that, in remitting to the Grand Lodge, defendant in this case, 
the dues of the deceased were included. The plaintiff testified that the lodge 
had kept her husband’s dues paid since he was taken ill, about a year before his 
death, and that the secretary had told her to make no personl effort to pay the 
dues, as the lodge would always pay them. 

While there is some conflict in the testimony on that point, yet the evidence 
convinces us that the local lodge had paid for the deceased his monthly dues for 
practically a year; that is, the local lodge, during the illness of the deceased, 
which lasted about a year, appears to have donated to him his dues and would 
credit his passbook, as though he had paid the dues in cash. Sometimes as much 
as two months would pass before the lodge would actually credit the passbook 
with the payments. In March, the worshipful master, in the absence of the secre- 
tary, credited the book with the payments of dues for February and March, and 
in May, just before Asa Rucker died, he again, in the absence of the secretary, 
credited the passbook for April and May dues. The local lodge, in remitting to 
the Grand Lodge, to cover amounts due by the members, would include the dues 
of the deceased. This procedure was followed up to and including May of 1930, 
except the secretary, in remitting to the Grand Lodge for the dues of April and 
May, did not include the dues of the deceased, although, as we have stated, the 
passbook of the deceased was credited with the April and May dues by the wor- 
shipful master of the local lodge, in open meeting, just as had been done before 
the deceased departed this life. 


There is some conflict in the testimony as to whether the local lodge had a 
regular sick benefit fund, separate and distinct from its other funds, out of 
which the dues of the sick members are paid, but we deem that question imma- 
terial in this case, just so the local lodge accepted the responsibility of paying, 
on behalf of the deceased, his dues. It seems certain they did this up to and 
including the month of March, for there is no dispute up to that point. Also there 
is no dispute but that the worshipful master, in apparently following the same 
course that had been followed for months, and especially following the same 
course he pursued for February and March—the authority for which action the 
local lodge did not question—credited the passbook of the deceased with the 
dues for the months of April and May. 

[1] We are of the opinion that, when those dues for April and May were 
credited on the passbook of the deceased, if not pursuant to an obligation due de- 
ceased, at least pursuant to a custom they had established in his case leading him 
to believe his dues were being taken care of, whether actually paid in cash or not, 
the local lodge became bound to the Grand Lodge for those dues, and the mere 
fact that they failed to remit covering the dues of the deceased for April and 
May, under the circumstances stated, does not lapse the policy. It is not disputed 
that, if the deceased had actually paid his dues for the months of April and May, 
he would have fully complied with his obligations, and that his policy would have 
» been kept alive, notwithstanding the local lodge may have, through oversight or 
otherwise, neglected to remit those dues to the Grand Lodge. 

The constitution of the order, relative to the insurance phase. requires the as- 
sociation to collect 85 cents per month from each member and remit it to the 
Grand Lodge. In other words, the duty of collecting the assessments is placed 
upon the local order, and consequently a member complies fully with his obliga- 
tions when the local order receives the collection, or receipts the member for the 
dues. Any failure on the part of the local order to remit to the Grand Lodge is 
no fault of the member In this case, it is certain that the cheif officer of the 
local lodge, before the deceased died, credited him in his pass-book with the 
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dues for the months of April and May. As stated before, whether the. deceased 
paid the dues in cash or whether it was a gift from the lodge is, as we view it, 
immaterial The record shows that the dues were paid, and therefore, if the 
local lodge failed in its obligation to remit those dues to the Grand Lodge, such 
failure cannot operate as a forfeiture of the certificate or policy of insurance 
held by the deceased. 

[2] Any testimony by any member of the local lodge that deceased was in 
bad standing when he died, for want of payment of his dues, is in direct opposi- 
tion to the manner in which the local lodge acted when and after he died. It will 
be noticed that the local order gave him a funeral under its auspices. Under the 
provisions of their constitution and by-laws, a deceased member in bad standing 
at his death would not have received such consideration. Again, as further evi- 
dence that the local lodge considered the deceased was in good standing at his 
death, in the month of June following his death on the 22d of May, it paid a 
burial charge of $8. Such facts clearly negative the idea that the local lodge con- 
sidered the deceased otherwise than in good standing. If in good standing, they 
doubtless considered his dues all paid at his death. 

[3] It can hardly be questioned that the payment of dues by a member to 
the local lodge preserved his policy of insurance, even though those dues are ne- 
ver remitted by the local lodge to the Grand Lodge. It is the local lodge that 
makes the collections and remits to the Grand Lodge. A member cannot remit 
lirect to the Grand Lodge to cover his dues. The local lodge is nothing less 
than the agent of the Grand Lodge in the collection of dues; hence a payment of 
dues by a member to the agent is equivalent to a payment to the principal. This 
court held to quite the same views in the case of Tillie Edwards v. Grand United 
Order of Wise Sons, etc., 6 La. App. 693. Furthermore, the law of agency on 
this question is too plain to admit of any argument. 

In our view of the case, plaintiff is entitled to recover the amount sued for. 
The judgment of the lower court is therefore reversed, and it is now ordered, 
adjudged, and decreed that plaintiff have and recover judgment of defendant in 
the sum of $575, with 5 per cent. per annum interest from May 22, 1930, until 
paid; together with all costs of both courts. 


THOMAS et al. v. MASONIC RELIEF ASS’N. No. 4284. 
Court of Appeal of Louisiana. Second Circuit, Second Division. June 11, 1932. 
142 Southern Reporter 318. 


INSURANCE. 

Statute imposing penalty of double indemnity and attorney’s fees for delayed 
payment applies only to illness or accident policies, not life policies (Act No. 310 
of 1910). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

\ppeal from First Judicial District Court, Parish of Caddo; Robert Roberts, 
Judge. 

_ Suit by Birdia Thomas and another against the Masonic Relief Association. 
From a judgment in favor of plaintiffs, defendant appeals. 

Amended by reducing the amount of the judgment, and, as amended, affirmed. 

Charles M. Roberson, of Shreveport, for appellants. 

Lee, Gilmer & Lee, of Shreveport, and Benj. W. Miller, of Bogalusa, for 
appellee. 

STEPHENS, J. 


The plaintiffs instituted this suit to recover double indemnity and attorney’s 
fees on a $500 policy of life insurance in which they were named as beneficiaries. 
Due proof was made of the death of the insured and judgment was rendered. 
against the defendant, on default, in the sum of $1,050, less a credit of $25. 

The defendant applied for, and was granted, orders of devolutive appeal. 

The record discloses that, before the filing of the suit, the defendant admitted 
that it owed the face value of the policy, and paid $25 on the obligation. The 
defendant’s only contention here is that Act No. 310 of 1910, which imposes the 
penalty of double indemnity and attorney’s fees for delayed payment, applies 
only to policies or contracts of insurance indemnifying the assured in cases of 
illness or accident. 












966 The Insurance Law Journal, Vol. 79 [Nov., 1932 










The contention is well founded. The act has no application to the policy 
sued on here, and the judgment should be amended and reduced accordingly, 
Brown v. Continental Casualty Co., 161 La. 229, 108 So. 464, 45 A. L. R. 1521; 
Canal-Commercial Trust & Savings Bank, Tutor, v. Employers’ Liability Assur- 
ance Corporation, 155 La. 720, 99 So. 542. 

It is therefore ordered, adjudged, and decreed that the judgment appealed 
from be amended by reducing the amount thereof to $500, with legal interest 
thereon from August 22, 1929, until paid, less a credit of $25 of date, June 20, 
1931. The defendant is cast for the costs in the district court, and the plaintiff 
for the costs of appeal. 


AUSTIN v. METROPOLITAN LIFE INS. CO. No. 4309. 

Court of Appeal of Louisiana, Second Circuit, Second Division, June 11, 1932. 
142 Southern Reporter 337. 

1. INSURANCE. 


“Policy of insurance,” within statute providing that policy shall contain 
entire contract, was group life policy paid for by employer, and not certificate 
issued to employee thereunder (Act No. 227 of 1916). 

(For other cases, see Insurance, Dec. Dig. § 151[1].) 

2. INSURANCE. 


Employer had right to cancel group life policy issued to employer for em- 
ployees and thereby terminate any rights of employee or his beneficiary there- 
under. 

(For other cases, see Insurance, Dec. Dig. § 238[1].) 

3. INSURANCE. 


Insurer had right to cancel for nonpayment of premium group life policy 
issued to employer for employees, and thereby terminate rights of employee and 
beneficiary thereunder. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 


ae from First Judicial District Court, Parish of Caddo; Robert Roberts, 
Judge. 

Suit by Beulah Austin against the Metropolitan Life Insurance Company. 
From judgment for defendant, plaintiff appeals. 

Affirmed. 

John G. Gibbs, of Shreveport, for appellant. 

Jackson & Smith, of Shreveport, for appellee. 

CuLPEPPER, J. 

The defendant insurance company issued a group life insurance policy to the 
W. K. Henderson Iron Works & Supply Company, of Shreveport, upon the 
latter company’s employees of date June 15, 1920, among whom was Will Austin, 
husband of the plaintiff, Beulah Austin. The policy was issued upon the appli- 
cation of the employer company, of its own volition, the premiums on which were 
to be, and were in fact, kept paid up by the employer. Under the terms of the 
policy, each employee was insured for $500, this amount to be increased $100 
each year of continuous employment up to the eleventh year, or to a maximum 
of $1,500. 

Certificates were issued to each of the employees showing that they were 
insured under and subject to the terms and conditions of the policy. In the cer- 
tificate issued to Will Austin, his wife, plaintiff herein, was named as his bene- 
ficiary. The certificate contains no requirement that its holder shall pay any 
premiums whatsoever, but it states that the entire cost of the insurance should 
be borne by the employer company. 

The policy provides that the premiums are to be paid monthly by the em- 
Ployer, and provides: “The payment of any premium shall not maintain the in- 
surance under this policy in force beyond the date when the next premium be- 
comes payable,” except that “a grace of thirty-one days shall be granted to the 
Employer for the payment of every premium after the first. * * *’ It was 
term insurance. It provides for the issuance by the insurance company to the 
employer for delivery to each employee a certificate, as above stated, showing 
the insurance protection to which such employee is entitled. It further provides: 
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“The policy, as herein defined, the application of the Employer, and the individual 
applications, if. any, of the Employees, copies of which are hereto attached, con- 
stitute the entire contract between the parties, and except for non-payment of 
premiums, shall be incontestable as to insurance in force at tHe date hereof after 
one year from the date of issue of this orignial contract. * * *’ And: “This 
Policy is a participating contract and the company will annually ascertain and 
apportion any divisible surplus accruing hereon. Any such divisible surplus 
shali be paid in cash to the employer.” 

It is expressly stated in the policy that: “The Employer may, on due notice 
to the Company at each succeeding anniversary hereof, renew this Policy for the 
term of one year, conditioned upon the payment of the monthly premiums. * * *” 

On December 18, 1929, the employer company wrote the insurance company 
directing that the policy be canceled, effective December 31, 1929. The insurance 
company replied, urging that the policy be kept in force, and the employer com- 
pany again wrote the insurance company on January 6, 1930, advising that it 
has been carrying this insurance for a long while gratis to its employees, and, 
owing to the company’s being in the hands of a receiver, it did not feel justifiable 
in continuing the insurance due to the expense; and directed the policy canceled 
as of the date originally requested. Accordingly the policy was canceled, and the 
employer so notified. Notices of this cancellation were posted for information 
of the employees at various conspicuous places in the employer’s place of business 
in Shreveport. Will Austin was still an employee at the time and continued as 
such up to the 10th of February, 1930, on which date he died. His widow, who 
was named as his beneficiary in the certificate issued to him, brought this action 
against the insurance company to collect $1,500 to which she alleges she is en- 
titled by reason of said certificate, which she held at the time. 

There was judgment rejecting her demands, and she appealed. 

It is contended by plaintiff's counsel in oral argument and in brief filed that 
the certificate issued by defendant and delivered to plaintiff’s husband should be 
construed as a contract of insurance by and between defendant and _ plaintiff’s 
said husband, independent of the “parent” policy issued to the employer com- 
pany, and should be enforced as such regardless of said policy; that said policy 
cannot be read into the certificate so as to form a part of it, for the reason that, 
under Act. No. 227 of 1916, it is specially enacted that a life insurance policy must 
contain the entire contract between the parties, and nothing shall be incorporated 
therein by reference. 


[1] Counsel, we think, is in error in taking the position that the certificate 
issued to plaintiff’s husband constituted a policy under the meaning and intend- 
ment of the act. The policy issued to the employer company was, we think, such 
an instrument as was contemplatetl under the statute. The statute plainly says 
every “policy of insurance” shall contain the entire contract, and no statement or 
statements not indorsed upon or attached to the policy when issued shall be used 
in defense of a claim under the “policy,” unless contained in a “written applica- 
tion.” The language of the statute clearly indicates that the kind of policy con- 
tract contemplated is one which has been applied for by the insured. Plaintiff’s 
husband made no application for insurance, signed no contract, obligated himself 
to pay no premiums, and in fact did nothing except to accept the certificate where- 
in it informed him that he was being provided by his employer with a certain 
amount of group insurance, free of cost or charge to him, in an employer’s group 
insurance policy which had been applied for by, and issued to, his employer. It 
was'a free gift made purely out of a feeling of kindness and interest entertained’ 
by the employer toward his employees, as is evidenced in the employer’s letter ac- 
companying the certificate when delivered. 

The policy itself does contain the entire contract between the contracting 
parties, apparently necessary for a valid and binding contract for the purposes in- 
tended by them. It has the employer’s application attached setting forth in de- 
tail all of the facts as forming the basis for the issuance of the policy, as well as 
all other essentials apparently necessary under the statute. 


Counsel, in support of the position thus taken by him, cites Whitmeyer v. 
Liberty Industrial Life Ins. Co., 166 La. 328, 117 So. 268. We do not think that 
case is decisive of the present one. In that case the contest was between the 


“or 





968 The Insurance Law Journal, Vol. 79 [Nov., 1932 






heneficiary and insurer over the terms of the policy itself, which had been ap- 
plied for by the insured of whom plaintiff was the beneficiary, and not where a 
claim was made under a certificate issued to some other party under the terms 
of the policy itself and who had nothing to do with applying for the policy. In 
fact, in the cited case the plaintiff, beneficiary, himself made the application for 
the insurance upon the life of his uncle, the insured. It was claimed by defend- 
ant that plaintiff had made a false statement of his uncle’s age. The application, 
in which the statement was alleged to have been made, had apparently been lost 
and could not be produced. The court very correctly refused to consider oral 
testimony as to the statement, citing the Act No. 227 of 1916 as the law on the 
subject. 

Counsel cites other decisions, none of which appear applicable in this case, 
Neither counsel has cited any decisions of this state upon the precise point raised 
in this case, and we have been unable to find any. 

Defense counsel has cited a number of decisions from other states, which 
appear clear, in point, well reasoned, and, according to our view, correctly set 
forth the relationship which exists between the insurer, employer, and employee 
under group insurance policies such as this one. 

In Wann v. Metropolitan Life Insurance Co., 41 S.W.(2d) 50, 52, a Texas 
case, the Supreme Court of that state said: “It appears that the insurance com- 
pany entered into a contract with plaintiff in error’s employer to insure its em- 
ployees under terms mutually agreeable to both parties. Under this contract a 
policy was issued and delivered to the employer containing the terms and condi- 
tions under which the insurance was to be effective. The insurance company then 
issued its certificates to the various employees intended to be covered by the 
group policy, which evidenced their right to participate in this insurance upon the 
terms and conditions outlined in said policy. Under such contract the certificate 
issued to the plaintiff in error did not constitute the complete contract of insur- 
ance. It merely evidenced his right to participate in the insurance provided by 
his employer under the terms and conditions imposed in the group policy when 
construed in connection with the certificate.” 

The following decisions are cited in point: Thull vy. Equitable Life Associa- 
tion (1931) 40 Ohio App. 486, 178 N. E. 850; Provident Life & Accident Ins. Co. 
v. Nicholson (Va. 1931) 160 S. E. 5; Seavers v. Metropolitan Life Ins. Co. (1928) 
132 Misc. Rep. 719, 230 N. Y. S. 366, 367; Provident Life & Accident Ins. Co. v. 
Matlock (1926) 3 Tenn. App. 432. 


Plaintiff cited a number of Louisiana decisions in support of the contention 
that no other person than the insured or beneficiary in the policy can assign or 
dispose of it, contending that such an assignment or surrender in no wise affects 
the interest of those not concurring. 

In the cited case of Pilcher v. New York Life Ins. Co., 33 La. Ann. 322, no 
such conditions or relationships existed between the plaintiff and defendant as 
exist in the present case. In that case plaintiff’s husband took insurance on his 
own life with his wife as beneficiary. It is not shown whether the policy con- 
tained a clause permitting him to change the beneficiary. After carrying the 
policy for some seventeen years he pretended to let the policy lapse and had 
another one issued in its stead, substituting his heirs and assigns as_ beneficiaries 
in place of his wife. He then pledged the newly issued policy for a community 
debt. The court held that under the circumstances the new policy was a continua- 
tion of the old; that the husband’s acts were in fraud of his wife’s rights, it all 
having been done without her knowledge or consent, that the company had joined 
and become a party to his act; that the insurance belonged to the wife from its 
inception and ceald not be used in payment of community debts. We have no 
such state of facts in the present case; neither is the principle of law there 
involved present in the case now before the court. 

Defendant in the present case made no effort and did nothing to go beyond 
the legal rights of this plaintiff, nor did the Henderson Company do so. The 
policy was canceled in so far as this defendant is concerned, solely by reason 
of the fact that the employer, whose duty it was to pay the premiums, failed to do 
so, and requested its cancellation. 


In Davis v. Metropolitan Life Insurance Co., 161 Tenn. 655, 32 S.W.(2d) 
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1034, 1035, which was a case practically on all fours with the present case, the 
Supreme Court of Tennessee used the following language: 

“The specific question of the power of an employer to cancel a policy of 
group insurance has been dealt with in several reported cases cited on the brief. 
Stoner v. Equitable Life Ass’n Society, 28 Dauph. Co. Rep. (Pa.) 235; Thompson 
y. Pacific Mills (1927) 141 S$. C. 303, 139 S. E. 619, 620, 55 A. L. R.. 1237. 

“In the last-cited case the Supreme Court of South Carolina quite clearly 
recognized the employer and the company as the ‘original contracting parties’ 
with the right in these two parties, by mutual agreement, to extend or terminate 
the contract, or enter into an altogether new contract, holding that their action 
would be binding upon the employees for whose benefit the group policy was 
procured. 

“In the Stoner Case, supra, it was said: 

“Tt is argued by the plaintiff that this policy could not have been cancelled 
or terminated without notice to the insured. To that contention we cannot assent. 
The insured was not a party to this contract. The beneficiary had no such vested 
interest in it as in an ordinary life policy, where the beneficiary is named, and 
no right to change has been reserved. In this policy contract a specific right to 
change the beneficiary was reserved. There was no overpayment of premiums by the 
insured as. in any ordinary life insurance policy. It carried no such surrender 
value. The employer had reserved the right to terminate the insurance. There is, 
therefore, no comparison between this contract and one which cannot be termin- 
ated. without notice to the insured. This insurance was presented by the company to 
Stoner and its other employees, as it indicated in the letter transmitting the 
certificate, to emphasize “the spirit of mutual helpfulness and good will.” * * * 
When the company notified the defendant Society to cancel or terminate the 
insurance and the defendant Society entered such termination upon its records * * * 
it effectively wiped out this contract, and the rights of * * * Stoner under it.’”. 

The court further stated: “No question of agency arises. The city [employer] 
and the company are the original parties. It is the employer, here the city, which 


promised to pay the premiums, collecting in turn a pro rata from its several 


employees. No individual employee could have asserted a right to continue the 
policy independent of the employer. It follows that he could not have resisted a 
cancellation of the group policy by agreement between the employer and the 
company. 

2, 3| The facts in the above case completely cover those in the case now 
before us. The insurance company, not only had the right by reason of nonpay- 
ment of premiums to cancel the policy, but the employer company had the right 
of its own volitidn to order it canceled and terminated, the effect of which was 
to thereby put an end to any further rights in the employee or his beneficiary 
under the certificate. 

The difference, as we view the law, between a life insurance policy stipulating 
the right of the insured to change the beneficiary and one containing no such 
stipulation, is that in the latter the beneficiary has a vested right in the policy 
in its beginning, whereas in the former no such right is acquired until the death 
of the insured. Vance on Insurance (2d Ed.) 610. Therefore, plaintiff had no 
vested right even under the certificate, for the reason that in it there is reserved 
the right to change the beneficiary. This observation is made, not that we 
consider it of prime importance to a decision in this case, but because plaintiff 
has urged as a reason for recovery that she was the beneficiary. Neither did 
her husband have at the time of the cancellation of the policy any right therein 
which could prevent its cancellation in the manner and for the reason that it was 
done, even though done without his consent. He had never paid any premiums, 
nor did the policy have any cash surrender value. Although it was not shown 
that any divisible surplus had accrued under the policy, if there had been, the 
policy specially provided that it should be paid to the employer. 


_ . For these reasons we think the judgment of the lower court is correct, and 
it is affirmed. 
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FLANIGAN v. METROPOLITAN LIFE INS. CO. No. 4318. 
Court of Appeal of Louisiana. Second Circuit, Second Division. June 11, 1932, 
i42 Southern Reporter 341. 
1. INSURANCE. 


Evidence in suit on accident policy held to show that insured’s loss of sight 
of one eye was accidentally caused by foreign substance striking eye. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

2. INSURANCE. 

Evidence held not to warrant imposition of statutory penalties on insurer for 
failure to pay within 30 days without just and reasonable cause (Act No. 310 of 
1910, §2). 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

Appeal from Tenth Judicial District Court, Parish of Natchitoches; James 
W. Jones, Jr., Judge. 

Suit by Mathew Flanigan against the Metropolitan Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. 

Amended and affirmed. 

Jackson & Smith, of Shreveport, for appellant. 

Stephens & Gahagan, of Natchitoches, for appellee. 

CULPEPPER, J. 

This is a suit by an employee to recover for the alleged accidental loss of 
one eye under a group accidental death and dismemberment policy issued by the 
defendant, Metropolitan Life Insurance Company, to the Texas & Pacific Railway 
Company upon its employees. Under the certificate which was delivered to plain- 
tiff, one of the railway company’s employees, under the terms of the policy, it is 
stipulated that for the loss of an eye caused directly and independently of all 
other causes by violent and accident means, the insurance company shall pay 
. the sum of $500. 

Plaintiff alleges that on the 11th day of August, 1931, while at work for the 
railway company as a member of its section crew on the company’s railroad track 
between Victoria and Robeline in Natchitoches parish, a passenger train of the 
railway company passed and “either knocked, or threw or blew something into 
his eye which caused him to lose all sense of sight in said eye.” He alleges 
that said loss of his eye was caused directly and solely by the accidental injury 
thus received. It is alleged that in September following, notice and due proof 
of the accident and injury was furnished to defendant; that defendant refused 
and still refuses to make settlement; that more than thirty days have elapsed, and 
therefore defendant is liable for double the amount due under the terms of the 
policy, or the sum of $1,000, as penalty, together with a reasonable attorney's fee, 
which plaintiff places at $200. He prays for judgment for $1,000 plus attorney's 
fee of $200, with legal interest from judicial demand. The defense as set up in 
the answer was a general denial. There was judgment for plaintiff in the full 
amount sued for, and defendant appealed. 

The defense in the trial of the case was that plaintiff, at the time he claims 


to have been injured, and for an indefinite time previous, was blind in the eye 
(the left eye) which he now claims was struck and injured, and was not aware 
of the blindness until sand or some small object got in the eye causing slight 
irritation sufficient to cause him to go to a doctor, who upon an examination 
discovered the blindness. Plaintiff, on the other hand, claimed and testified that 
he could always see out of the eye; that nothing had ever been wrong with his 
vision; and that the loss of vision was caused solely by the injury received on that 
occasion. 

A number of witnesses who had known plaintiff for some time, including 
his wife, testified that they had never noticed or known that plaintiff could not 
see out of the eye and had never heard him complain about not being able to see 
with it. 

At the time the train passed, which was about 9 o’clock in the morning, 
plaintiff was standing within a few feet of the tracks. Immediately after the 
train passed plaintiff called to Henry Harris, another workman near him, and 
asked Harris to get some trash out of his eye. Harris testifies that he found a 
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erain of sand down between the eye and the eyelid and poured some water in the 
eye and washed it out. He said that he saw plaintiff rubbing his eye just before 
the water was poured in it. Lee Smith, another workman near by, testified he 
saw Harris and plaintiff go to the water keg and saw them standing there, but 
did not notice Harris pour any water in plaintiff's eye, but that he did hear him 
complaining of his eye hurting him after the train passed. 

R. W. Haynes, the section foreman, testified that he was within thirty feet 
of plaintiff at the time, saw Harris doing something to plaintiff's eye, and went 
himself and looked in his eye, but could find nothing in it nor anything the 
matter with it. He says plaintiff went back to work but later complained that 
his eye was hurting him, said he could not work, and went home. When he 
got home, so his wife testifies, she saw something like a pine straw in his eye 
and poured milk in it to wash it out. Soon after that the railway company’s 
clam agent and roadmaster came and took plaintiff to Dr. Glass, the company’s 
doctor at Robeline. Dr. Glass testifies that he found nothing wrong with the eye 
except that it set out. He states that there was no inflammation and no redness 
nor any foreign body in the eye, and that there was no evidence that there had 
been anyhing in it, or that plaintiff had been rubbing his eye. The doctor did 


not discover that plaintiff could not see out of the eye, but says he was not an eye 
specialist. 


Plaintiff was given an eye wash medicine, left, and returned the next day for 
further treatment, and Dr. Glass sent him to an eye specialist in the Texas & 
Pacific hospital at Marshall, Tex. Plaintiff testifies that when he at first reached 
the hospital, a certain doctor, whose name he does not know, put some kind of 
hot medicine in his eye and washed out the eye. Asked: 

“Q. What happened to your eye? A. Well I lost sight of my eye after he 
washed it out. 

“Q. Could you see anything then? A. Yes sir, but what I could see was red. 
" “Q. After you got back home could you see anything out of your eye? A. 
No Sir. 

It seems that this doctor, whoever he was, who put the medicine in plaintiff's 
eye the first day he arrived at the hospital (which was on the night of the 13th 
of August), was not the eye specialist. The next day Dr. Hartt, the eye specialist, 
examined the eye and found that it was out. Dr. Hartt testifies that he found no 
inflammation in the eye, no infection, no redness, and no indication of any foreign 
body having been in it, and declares that the eye had not been injured. He did 
find, however, that the eye was “turned out about thirty degrees” angle, and at- 
tributes the blindness in that eye solely as a result of its nonuse by feason of its 
being thus turned out. He says blindness always follows such a condition when 
it is confined to just one of the eyes; that the blindness comes on gradually, 
reaching total blindness often unaware to the person, at about the age of twenty. 
Plaintiff is about thirty-five years of age now. Notwithstanding this, Dr. Hartt 
says he put some boric acid in the eye, also that plaintiff appeared to be very 
much disturbed about its condition. 

Yet Dr. Hartt says it would have been utterly impossible for the blindness to 
have been caused by anything being knocked or thrown in the eye without its 
having shown evidence of an abrasion three days after it had happened; that there 
would have been some inflammation; that an eye is sometimes easy to be knocked 
out, but it has to be hurt with a blow to do so. He says plaintiff had no cataract 
on the eye at the time; that if the blindness had been caused by a cataract pro- 
duced by trauma, there would have been some showing of the trauma at the time 
he saw plaintiff. He states, however, that a traumatic cataract can form without 
a perforation; that they appear as a rule within two or three weeks after the 
trauma, but admits there are exceptions to the rule. Asked why he put the boric 
= wi eye if he found no inflammation, the doctor said he did it to “ease 
is mind.” 

_ In the early part of November following, plaintiff went to Dr. Webb in 
Natchitoches. Dr. Webb graduated in medicine in June, 1930, spent four months 
immediately thereafter in the Charity Hospital in New Orleans, and during two 
months of that time made a special study of diseases of the eye and removed 
several cataracts. He gives it as his opinion that plaintiff’s blindness was due to 
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traumatic cataract “for the simple reason,” he states, “that there is no inflamma- 
tion, but there was some inflammation of the iris and the muscles to which it was 
attached.” He says there is no definite time for a traumatic cataract to form and 
that it is not necessary for the eye to have a perforation. He says that a con- 
cussion or electrical shock might cause a cataract. 

“Q. Suppose there was no electrical shock or no concussion, would it be neces- 
sary for the eye itself to be struck? A. Not necessarily, but there would be some 
injury done. 

“Q. What I want to know is whether or not a person can sustain a traumatic 
cataract without the eye showing some evidence of it besides the cataract itself? 
A. There is bound to be some type of inflammation or some pain.” 

Asked, would a cataract caused by trauma leave evidence in the eve, the doctor 
answered, “Yes, there was at the time I examined the eye.” 


“Q. The evidence. you found was the cataract? <A. No, sir, the cataract and 
the inflammation. 


“Q. You found that? A. I did.” 


Dr. Webb states that blindness is never caused in an eye by its being turned 
outward like this one, as testified to by Dr. Hartt; that he has never heard of one 
doing so; and that he has never been taught it. 


[1] While the testimony is conflicting as between that given by Dr. Webb and 
Dr. Hartt, Dr. Webb’s testimony appears the more reasonable as a whole. We 
are unable to perceive how or why it was that Dr. Hartt, also Dr. Glass, was 
unable to discover any redness, soreness, inflammation, or evidence of plaintiff's 
even having rubbed the eye, in face of the fact that plaintiff actually did have 
something happen to his eye when the train passed him. Whatever it was, 
whether sand, straw, or pebble, or both sand and pebble, plaintiff immediately began 
rubbing it, had his fellow workman pour water in it, had his wife wash it with 
milk, was carried by the claim agent and roadmaster to a doctor, the doctor gave 
him medicine and sent him on to the hospital, where he was given medicine by 
the eye specialist. And the first doctor ‘at the hospital put some evidently very 
stringent medicine in it. In view of all this happening, it is very hard to believe, 
as defendant contends, that there was no sign left of any injury whatever. It 
seems the more reasonable to conclude that something rather serious happened to 
the eye, or all this treatment would not have been thought necessary. And Dr. 
Webb’s testimony is positive that even when he examined plaintiff, some three 
months later, he found a cataract and still some inflammation. We think it is evi- 
dent that a pebble, or some object large and heavy enough to cause a shock or 
concussion, struck the eye. Although it may not have hit directly in the eye and 
produced an abrasion, it was sufficient to and did produce blindness. It is not 
reasonable to account for the existence of the cataract and blindness upon any 
other theory, and such will be our findings. 


[2] Notwithstanding we have reached the conclusion that plaintiff's loss of 
vision was due to the accidental injury alleged upon, and that he is entitled to 
recover the amount called for in the policy, we do not think the circumstances as 
disclosed by the evidence warrant the imposition of the penalties assessed by the 
lower court. Act No. 310 of 1910, under which the penalties are claimed, provides: 
“That payment by such companies to the assured shall not be delayed for a longer 
period than thirty days from due notice and proof of disability, without just and 
reasonable grounds such as to put a reasonable and prudent business man on his 
guard.” Section 2. ; 

From. the notice of proof, which is filed in evidence, it is shown that Dr. 
Glass certified of date November 11, 1931, that he treated plaintiff only once and 
gave as nature of injury “supposed trash in left eye.” Plaintiff did not complete 
this report until November 12th, showing the eye was out and caused by accident 
while at work. This notice, or report, did not reach defendant’s office in New 
York until November 13th, and the suit was filed December 7th, which was less 
than thirty days after receipt of notice. The notice itself is not filled out by the 
employer, and that part made by Dr. Glass was not as explicit by any means as 
it should have been. Besides, if Dr. Glass and Dr. Hartt expressed to defendant 
the views as testified to by them before the court, and it is to be assumed they 
did, defendant no doubt felt that it was not liable. In view of these circumstances 
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we think defendant should not be held to pay the penalties, and none will there- 
fore be assessed. 

The judgment therefore will be amended by reducing the amount awarded 
from $1,200 to $500 with legal interest from judicial demand, thus rejecting the 
demands for double the amount of the policy and attorney’s fees. As thus amended 
the judgment is affirmed. 

KONSCHAK y. EQUITABLE LIFE ASSUR. SOC. OF THE 
UNITED STATES. No. 29025. 
Supreme Court of Minnesota. July 1, 1932. 
243 Northwestern Reporter 691. 
1. INSURANCE. 

Where death ensues as unusual, unexpected, or unforeseen result of inten- 
tional act, it occurs by “accidental means” within double indemnity clause of life 
policy, notwithstanding absence of proof of mishap, mischance, slip, or any oc- 
currence out of ordinary. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

2, INSURANCE. 

Where death of insured under life policy occurred by external violence, but 
evidence did not disclose means of such violence, burden of proof upon beneficiary 
is sufficiently supported by presumption that violence was due to accidental means. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

1. In an accident insurance case where death ensues as the unusual, unex- 
pected, or unforeseen result of an intentional act, it occurs by accidental means 
even if there is no proof of mishap, mischance; slip, or any occurrence out of the 
ordinary. ; ; 

2. Where death occurs by external violence, and there is no evidence whatever 
as to the means of such violence, the burden of proof upon the beneficiary in an 
accident insurance policy is sufficiently supported by the presumption that the 
violence was due to accidental means. 

Appeal from District Court, Carver County; C. M. Tifft, Judge. 

Action by Andrew Konschak against the Equitable Life Assurance Society 
of the United States. From a judgment in favor of the plaintiff, the defendant 
appeals. 

Affirmed. 

Kellogg, Morgan, Chase, Carter & Headley, of St. Paul, for appellant. 

C. E. Warner and Mark F. Crotty, both of Minneapolis, for respondent. 

Lorinc, J. 

This is an appeal from a judgment for the plaintiff beneficiary in an action 
to recover on the double indemnity clause of a life insurance policy. This clause 
provided that twice the face of the policy was to be paid to the beneficiary upon 
proof that the death of the insured resulted solely from bodily injuries caused 
directly, exclusively, and independently of all other causes by external violence 
and purely accidental means. 

August 8, 1928, Anthony Konschak, the insured, was engaged on road work 
near the tow of Chaska. It was a hot day, and in the afternoon the road crew 
suspended work. Anthony spent the afternoon reading and lytng around the yard 
at his home at or near Chaska. He assisted with the preparation of the evening 
meal, and late in the evening disappeared from the premises. So far as this record 
is concerned, his next appearance was in a caboose at the station of the Minne- 
apolis and St. Louis Railroad at New Richland, about sixty-five miles from 
Chaska. He was there attended by a doctor, who found that he had a fractured 
skull, a fractured right elbow, and fractured bone of the right leg. He was taken 
to the hospital at Waseca, where, he died the afternoon of the ninth. The doctor 
testified that in his opinion the death was the result of the injuries just men- 
tioned. The record was silent as to how he received those injuries. At the close 
of the evidence in the trial court, the defendant moved for a directed verdict, the 
jury found for the plaintiff, and the defendant moved for judgment notwithstand- 
ing the verdict. This motion was denied, and a judgment was entered, and the 
case comes here upon appeal from that judgment. 
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[1] 1. It is the contention of the appellant that there is a failure of proof as 
to whether or not the injuries received were the result of accidental means. That 
it was caused by external violence cannot well be disputed. It is the contention of 
the appellant that it must affirmatively appear from the evidence that the means 
which caused the death were accidental; that it is not enough that the death may 
have been the unexpected result of some intentional act done by the insured with- 
out mischance, slip, or mishap. 

Upon this feature of the case, this court is committed to the more liberal 
doctrine that where the death is the unusual, unexpected, or unforeseen result of 
an intentional act, it occurs by accidental means, even though there is no proof 
of mishap, mischance, slip, or anything out of the ordinary in the act or event 
which caused such injury or death. Taylor v. Insurance Co., 176 Minn. 171, 222 
N. W. 9, 12, 60 A. L. R. 959; Farrar v. Locomotive Engineers’ Mut. Life & Acci- 
dent Ins. Ass’n, 143 Minn. 468, 173 N. W. 705. In this view we are supported by 
such well considered cases as Wiger v. Insurance Co. (Wis.) 236 N. W. 534. In 
that case it was held that the term “accidental means” must be interpreted accord- 
ing to the usage of the average man. In the case of Lewis v. Ocean Accident & 
Guaranty Corporation, 224 N. Y. 18, 120 N. E. 56, 57, 7 A. L. R. 1129, Judge 
Cardozo, speaking for the court, said: “But our point of view in fixing the mean- 
ing of this contract must not be that of the scientist. It must be that of the aver- 
age man. [Citing cases.] Such a man would say that the dire result, so tragically 
out of proportion to its trivial cause, was something unforeseen, unexpected, ex- 
traordinary, an unlooked-for mishap, and so an accident. This test—the one that 
is applied in the common speech of men—is also the test to be applied by courts. 
[Citing numerous cases.]” 

[2] 2. Admittedly there is a presumption that the insured did not intend to 
do an act which would cause his death; that is, he did not intend to commit sui- 
cide. There is also a presumption that no crime was committed upon his person 
which resulted in the injuries from which he died. It may not be important, but 
there is also a presumption against his negligence. We come then to the question 
of whether means shown to be external and violent are presumed to be accidental. 
Many cases hold that when there is no evidence as to how the external violence 
was received there is a presumption that the means were accidental. In the case 
of Hornby v. Life Insurance Co., 106 Neb. 575, 184 N. W. 84, 85, 18 A. L. R. 
106-110, there was no evidence as to how the insured received the wound from 
which he died, except that he was seen pressing his thumb and picking at it as if 
to remove a sliver. 

The court said: “The wound and the nature of the wound are proved. Such 
an injury could only be the result of violent and external means, and, when the 
proof goes so far, the presumption is in favor of an accident. Under this condition 
of the evidence, aided by such presumption, we are unable to agree with the de- 
fendant’s argument that the cause of the injury must be left entirely to conjecture, 
or that the jury was called upon to guess, without evidence or reasonble infer- 
ence to guide it, between the theory that the wound was caused through accidental 
means and the theory that the insured had, himself, with some instrument, vol- 
untarily produced it.” 


In Preferred Accident Insurance Co. v. Fielding, 35 Colo. 19, 83 P. 1013, 9 
Ann. Cas. 916, the court had before it a case in which the insured a short time 
prior to his death was discovered to be suffering from burns which might have 
been produced by acid, molten iron, or direct contact with some hot object. Al- 
though the insured had stated that his condition was the result of natural causes, 
the court held that there was a presumption that he had been accidentally injured. 
In Wilkinson y. Insurance Co., 240 Ill. 205, 88 N. E. 550, 553, 25 L. R. A. (N. S.) 
1256, 130 Am. St. Rep. 269, the insured died in consequence of burns received in a 
burning building. There was no evidence as to whether the fire occurred acci- 
dentally, or was intentionally started by the insured. 

The court said: “The law is well settled where the evidence shows that the 
insured has suffered an injury which has caused death, and there is no proof in 
the record from which it can be determined whether the injury was accidental or 
self-inflicted, that the presumption is that the injury was accidental.” 

In the case of Jenkin v. Insurance Co., 131 Cal. 121, 63 P. 180, 181, the court 
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said: “That the courts will presume that the death was the result of an accident, 
when nothing more is shown than that it was brought about by a violent injury, 
and the character of such injury is consistent with the theory of accident, seems 
to be a rule upheld by the great weight of authority.” 

See, also, Metropolitan Insurance Co. v. Broyer (C. C. A.) 20 F.(2d) 818; 
Baciocco v. Prudential Insurance Co. (D. C.) 22 F.(2d) 700; Mutual Life Insur- 
ance Co. v. Hatten (C. C. A.) 17 F.(2d) 889; United States Fidelity & Guaranty 
Co. v. Blum (C. C. A.) 270 F. 946. 

We therefore hold that, although the burden of proof is upon the plaintiff to 
show that the insured met his death by accidental means, that burden was suf- 
ficiently supported in the absence of other proof by the presumption which arises 
from external violence. The judgment is affirmed. 


BERRY v. LAMAR INS. CO. No. 30006. 
Supreme Court of Mississippi, Division B. June 6, 1932. 
142 Southern Reporter 445. 
Syllabus by the Court. 
1. INSURANCE. , 

Life insurance provision making furnishing of proof of total and permanent 
disability condition precedent to waiver of premiums held reasonable provision 
not against public policy. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

2. INSURANCE. : 

Court will enforce insurance contracts according to their terms, if not pro- 
hibited by law or public policy. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. INSURANCE. f 

Statute prohibiting change in limitations prescribed did not prevent life in- 
surer from making proof of disability a condition precedent to waiver of pre- 
miums (Code 1930, § 2294). 

(For other cases, see Insurance, Dec. Dig. § 362.) 

4. INSURANCE. 

Where life policy provided for waiver of premiums on insured’s total and 
permanent disability, but insured, becoming insane, was unable to make proof of 
disability, and others did not know terms of policy until after his death, and three 
premiums were not paid, insurer was not liable. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

Appeal from Circuit Court, Simpson County; E. M. Lane, Judge. 

Action by Missouri W. Berry against the Lamar Life Insurance Company. 
From a judgment for defendant, plaintiff appeals. 

Affirmed. 

W. D. Hilton, of Mendenhall, and J. Morgan Stevens, of Jackson, for ap- 
pellant. 

Wells, Jones, Wells & Lipscomb, of Jackson, for appellee. 

Green, Green & Jackson, of Jackson, amicus curiz. 

ErHripce, P. J. 

This is an appeal from the judgment of the court below sustaining a demur- 
rer to the declaration filed by the appellant against the appellee for the recovery 
of $5,000 under an insurance policy on the life of Meyer E. Berry, the husband of 
the appellant. It was alleged in the declaration that the policy was issued upon 
the life of Meyer E. Berry for the above-mentioned sum, and that, among other 
things, provided that: 


“The Lamar Life Insurance Company hereby agrees that if, prior to attain- 
ing the age of sixty years, while this contract is in full force by the payment of 
premiums, the insured shall furnish proof satisfactory to the Company that, from 
causes originating after delivery of this contract and entirely beyond the control 
of the insured, he has become totally and permanently disabled, and will by such 
disablement be prevented for life from engaging in any gainful occupation, this 
Company shall by endorsement hereon agree to, (1) Waive the payment of pre- 
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miums thereafter falling due during the continuance of such disability, during 
which period of waiver the right of the insured to Surrender Values and all 
other benefits under said contract shall ne with the same force and effect 
as if premiums were duly paid by the insured, and in addition thereto; (2) Pay to 
the insured, on the first day of the month, after satisfactory proof of disability 
has been furnished the company, the sum of Fifty and no/100 Dollars, and a like 
sum on the first day of each month thereafter during the life of the insured, and 
the continuation of such disability. Such monthly payments to the insured shall 
not be a charge against the policy and shall not be deducted in the settlement of 
any claim hereunder.” 

[1-4] The declaration charges that Meyer E. Berry became insane and totally 
disabled to follow a gainful occupation while the policy was in force, and that he 
died while insane. It was further alleged that by reason of his insanity he was 
unable to give notice and make proof of such disability, and that no member of 
his family knew of the terms of the contract until after his death. It was further 
alleged that three premium paying dates elapsed without the premiums having 
been paid, but that during this period the deceased, Meyer E. Berry, was, by rea- 
son of his insanity, unable to report or make such proof. 

It was not alleged that the insurance company had any knowledge or notice 
of the alleged insanity at any time prior to the death of said Meyer E. Berry. 
The premiums which were not paid were due August 8, 1929, August 8, 1930, and 
August 8, 1931, and it was claimed in the declaration that, by reason of the in- 
sanity of Meyer E. Berry, and the resultant inability to make proof, the policy 
remained in force, although the insurance company had no knowledge of, and no 
proof had been submitted to the company of, said alleged disability. 

The trial judge ruled that this case was controlled by the announcement of 
this court in the case of New York Life Insurance Co. v. Alexander, 122 Miss. 
813, 85 So. 93, 15 A. L. R. 314, but indicated that, if it were not for this decision, 
he would hold to the contrary. 


It is frankly conceded by the appellant that, if the decision in that case is not 
overruled, the judgment of the court below in sustaining the demurrer was cor- 
rect; but presents an elaborate and learned argument contending that said decis- 
ion is unsound and should be overruled. 


This decision was rendered by a full court without any dissent, and has been 
relied upon for several years in the insurance field. While the authorities in 
other states are conflicting as to such proyisions under such circumstances we see 
no reason to overrule the decision in New York Life Ins. Co. v. Alexander, 
supra. We are unable to see that it is manifestly wrong and mischievous in its 
results. 

The life insurance business has become one of the most extensive businesses 
in the country, and such business depends almost entirely upon contracts. The 
power to make such contracts as the, parties desire to make, when not prohibited 
by law or public policy, is a fundamental principle of the life insurance business, 
and is essential to its successful conduct. 

There is, in our opinion, sound reason why insurance companies should be 
permitted in their policies a provision requiring proof to be made before the wai- 
ver of the policy becomes effective. It is, of course, necessary for the success of 
the life insurance business that unmerited or fraudulent claims should be rejected, 
and, in order to determine whether a claim is just and bona fide, it should have 
opportunity to investigate the facts at the time the disability occurs or accrues 
upon which the waiver of premiums depends. Suppose a party taking a_ policy 
should pay one or two annual premiums, and then cease paying them without any 
notice to the company of any disability, continue to live many years, and then 
dies, and his family claims that there was a disability existing at the time which 
excused payment of premiums. It would manifestly be impossible, or, at least, 
exceedingly difficult and expensive, to develop the facts after a long time. 

But, at all events, the parties were not prohibited from making this contract 
by any statute, nor by public policy of the state, and we have repeatedly announced 
that the court would enforce contracts made by parties, if not prohibited by law 
or public policy, according to the terms of the contracts. 

It is contended also that section 2294, Code 1930, reading as follows: “The 
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limitations prescribed in this chapter shall not be changed in any way whatsoever 
by contract between parties, and any change in such limitations made by any con- 
tract stipulation whatsoever s!iall be absolutely null and void; the object of this 
statute being to make the period of limitations for the various causes of action 
the same for all litigants,” prohibits the making of a contract, under such cir- 
cumstances, as was upheld in New York Life Ins. Co. v. Alexander, supra, and 
that the existence of this statute was not called to the attention of the court, and 
the court therefore did not pass upon or adjudicate the legality of the require- 
ment of giving notice and making proof, as a condition precedent to liability un- 
der the contract. In our opinion, this statute has no application to this case. It 
was designed to leave the statute of limitations in force as the Legislature made 
it. It did not intend to prevent parties making stipulations amounting to condi- 
tions precedent to liability in assuming obligations in contractual matters. In 
the case before us, the furnishing of proof was a condition precedent to waiver of 
premiums. 

We think it is a reasonable and lawful provision. The Legislature has never 
undertaken to regulate for what length of time a party under such stipulation 
should have to make proof, or to excuse the making of proof, because of such 
physical or mental inability. 

We are therefore of the opinion that the court below was correct, and that 
its judgment should be affirmed. 

Affirmed. 


RAKER vy. SERVICE LIFE INS. CO. No. 17183. 
Kansas City Court of Appeals. Missouri. May 2, 1932. 
49 Southwestern Reporter (2d) 285. 

1. INSURANCE. 

Life insurance applications showed agent had no authority to make representa- 
tions regarding matters outside of writings where expressly so stating. 

(For other cases, see Insurance, Dec. Dig. § 129.) 
2. INSURANCE. ak: ae ey 

Soliciting agent’s representations beyond limitation stated in life insurance 
application could not bind insurer. 

(For other cases, see Insurance, Dec. Dig. § 129.) 
3. INSURANCE. ad 

Evidence held to show as matter of law that insured persons, claiming agent 
misrepresented life policy, failed to rescind within reasonable time. 

Evidence disclosed that insured persons received policies in September, 

1928, and that, although some of them expressed dissatisfaction and de- 

manded money back within a couple of months, they all retained policies 

until suit was commenced on August 29, 1929. 

(For other cases, see Insurance, Dec. Dig. § 198[6].) 
4. INSURANCE. 

_ Insured persons claiming insurance agent misrepresented life policy were re- 
quired to rescind contracts within reasonable time. 

(For other cases, see Insurance, Dec. Dig. § 248.) 
5. INSURANCE. 

One suing for premiums paid on life insurance policies had burden of showing 

rescission of contract before suit was filed 
(For other cases, see Insurance, Dec. Dig. § 198[6].) 
6. INSURANCE. 

_Insured, after receiving life policy the second time, could not lead insurer to 
believe that he was satisfied, and then repudiate his action by filing suit after 
months of delay. 

(For other cases, see Insurance, Dec. Dig. § 198[6].) 
Appeal from Circuit Court, Johnson County; Leslie A. Bruce, Judge. 
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Action by George V. Raker against the Service Life Insurance Company, 
From a judgment for plaintiff, defendant appeals. ; 
Reversed. 


G. R. Chamberlain, of Harrisonville, and H. J. Requartte, of Lincoln, Neb,, 
for appellant. 


R. C. Summers and W. M. Anderson, both of Harrisonville, for respondent. 

BLanpD, J. 

This is an action, in five counts, to recover the amounts of premiums paid 
on life insurance policies. There was a verdict and judgment in favor of plaintiff 
on all five counts of the petition. Defendant has appealed. 

The policies were not all issued to plaintiff, but one each to himself and four 
others, who applied for the insurance, received the policies and assigned their 
causes of action against the defendant to plaintiff. There is some dispute between 
the parties as to whether the various counts of the petition plead causes of action 
in tort based on fraud and deceit or to recover the consideration paid upon con- 
tracts rescinded by plaintiff and his assignors. But for the purpose of the case we 
may assume the latter to be the case, as contended by plaintiff. 

The theory upon which a recovery is sought of the premiums paid, which 
was the first and only premiums paid upon the policies in question, 1s that the 
agent of the defendant, who solicited the insurance, represented to those who 
applied for the policies that the latter would contain certain provisions not actually 
contained therein when they were received and, which, had they been in the 
policies would have made them much more favorable and valuable to the applicants. 

The applicants for the policies all resided in the same general vicinity and 
were interviewed there by one Caulder, a soliciting agent of the defendant. 

Plaintiff's evidence, in reference to the taking out of his policy, shows that 
the application was signed on the 9th day of August, 1928; that the policy was 
received by him on September 8th, 1928; that he examined the policy upon its 
receipt and saw that it did not contain the provisions as represented by the agent; 
that about October 22nd, 1928, he wrote a letter to the state agent located in 
Kansas City, demanding his money back; tliat on October 28th, the state agent 
replied, stating that he did not know where Caulder was at the time as he had 
left the company, and attempting to prevail upon plaintiff to retain the policy. 
There was no admission in the letter that Caulder made the representations claimed 
in the petition. In fact defendant’s evidence tends to show that no representations 
of that character were made by Caulder to anyone. Plaintiff retained the policy in 
his possession or it was in the possession of his attorney until the time of the trial 
of this case, on April 25th, 1930, when it was tendered into court. 


The second count of the petition concerns the insurance of one Gordon Raker. 
The evidence in reference to this count shows that he read the application before 
signing it; that he received the policy a few days after September 20th, 1928; 
that he looked it over and gave it to his brother. the plaintiff, who was a business 
man, a banker; that no one wrote tothe defendant or any one else in reference 
to the matter; that the first time he notified the defendant that he was dissatisfied 
was when this suit was filed on August 29th, 1929; that the policy was then ten- 
dered into court at the trial; ‘that the policy had been in possession of himself, 
his brother or his attorney ever since it was received. 

The third count concerns the insurance of one John Earl Baker. This policy 
was issued on September 18th, 1928. Baker testified that he read the application 
before signing it; that he received the policy a few days shortly after September 
18th, 1928; that he was busy and did not look it over at once, but later he ex- 
amined it and in a few days thereafter mailed it back to the company “the last 
day of October or the first of November,” demanding his money back; that he 
kept the policy “Along from about the first of September, the time that I received 
it until the first of November ;” that he had it in his possession “a few days after” 
he had the policy one month; that it was returned to him with a letter dated 
November 16th, 1928, in which the company, in effect, maintained that the insur- 
ance was valid; that since the receipt of the policy the second time it has been in 
his possession or that of his attorney. 

The fourth count covers the insurance of Ira Wall. His policy is dated Sep- 
tember 24th, 1928. He testified that he read and signed the application. It is not 
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shown when he received the policy but he sent it back about the last of Septem- 
ber demanding his premium back and the policy was returned to him by the 
company through the mails. It has been in his possession or the possession of his 
attorney from that time until the time of the trial. 

The fifth count involves the insurance of Gorman Raker. The evidence shows 
that his policy was issued on September 14th, 1928. Raker testified that he read 
and signed the application; that he received the policy a short time after Septem- 
ber 14th; that he and plaintiff, his brother, looked it over but put it away and 
kept it until a short time before this suit was filed. (The suit was filed on August 
29th, 1929); that “I heard about the other policies being sent back and I waited 
to see about them”; that the policy was in his possession or that of his brother, 
the plaintiff, during all that time. 

Each of the applications for the policies contains the following clause: “I 
agree that said policy, together with the application, shall constitute the entire 
contract, and that said Company shall not be held responsible for agent’s state- 
ments or representations at variance therewith.” 

Defendant insists that its instructions in the nature of demurrers to the evi- 
dence on each count of the petition should have been given. We think this con- 
tention must be sustained. 

[1, 2] Caulder was not a general agent of the defendant. He had no authority 
to issue, countersign or deliver policies. He took the applications and sent them 
to the company which issued the policies and mailed them to the applicants. He 
had no more authority than that of a mere soliciting agent with the added power 
to receive the first premiums. The applications, upon their face, show that they, 
together with the policies, contained the entire contract and that Caulder had no 
authority to make any representations in reference to the matter outside of that 
contained in the writings. Am. Ins. Co. v. Neiberger, 74 Mo. 167, 173; Van 
Ravenswaay v. Covenant Ins. Co., 89 Mo. App. 73, 77; Harnickell v. N. Y. Life 
Ins. Co., 111 N. Y. 390, 398, 399, 18 N. E. 632, 2 L. R. A. 150; Greenwood v. 
N. Y. Life Ins. Co., 27 Mo. App. 401; Manhattan Life Ins. Co. v. Stubbs (Tex. 
Civ. App.) 216 S. W. 896; Conn. Fire Ins. Co. v. Roberts, 226 Ky. 534, 11 
S.W.(2d) 148; Baird v. Union Mut. Life Ins. Co., 103 Neb. 609, 173 N. W. 686; 
Reliance Life Ins. Co. v. Hightower, 148 Ga. 843, 98 S. E. 469; Luellen v. N. Y. 
Life Ins. Co., 201 Mich. 512, 167 N. W. 950, L. R. A. 1918F, 340; Davis v. Met. 
Life Ins. Co., 161 Ga. 568, 131 S. E. 490. As is stated in Kaley v. Northwestern 
Mutual Life Ins. Co., 102 Neb. 135, 166 N. W. 256, 258: 

“Ordinarily the acts of an agent within the scope of his authority will bind 
the principal, but where there is an express limitation of this brought to the 
knowledge of the person dealing with the agent, no act of the agent beyond the 
limitation can bind the principal. 

“Life insurance is based upon mathematical principles. Its plans of insurance, 
and the rates and premium payments to be made, are prepared by actuaries and 
based upon mortality experiences. The safety and permanence of such associations, 
and the welfare of their policy holders demand that their contracts may not be 
held subject to be changed at will by a mere agent whose limited powers have 
been brought to the knowledge of the applicant.” 

[3] Aside from this, as a matter of law, all of the parties, save possibly Wall, 
whose evidence is indefinite, failed to rescind their contracts within a reasonable 
time. Faith v. Home Life Ins. Co., 203 Mo. App. 196, 208 S. W. 124; Fid. & Cas. 
Co. v. Dierks Lbr. & Coal Co., 133 Mo. App. 637, 114 S. W. 55; Ijams v. Provi- 
dent Sav. Life Insurance Soc., 185 Mo. 466, 84 S. W. 51; Lierheimer v. Life Ins. 
Co., 122 Mo. App. 374, 99 S. W. 525; Home Ins. Co. of N. Y. v. Horrell et al., 
206 Mo. App. 352, 227 S. W. 830; Am. Ins. Co. v. Neiberger, supra; Continental 
Ins. Co. of N. Y. v. Phipps (Mo. App.) 190 S. W. 994. We have examined the 
cases cited by plaintiff and find them not in point. 

[4] “On contracts of insurance, the reason for prompt action on the discovery 
of an alleged fraud, above all other contracts, calls for speedy repudiation, because 
the position of the parties changes day by day; the contract as it stands is in full 
force, and the company is obliged to pay if any of the conditions happen upon 
which liability rests, and each day that the policy which is issued runs and is in 
torce constitutes a consideration moving from the insurance company to the 
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assured.” Faith v. Home Life Ins. Co., supra, loc. cit. 200 of 203 Mo. App., 208 
S. W. 124, 125. 

“Defendant’s duty was to read the policies promptly and object reasonably 
[seasonably]. It is too late now, after the risk has been carried, and the premium 
earned, to consider questions of variance between application and policy. Am. Ins. 
Co. v. Neiberger, 74 Mo. 167; McHoney v. Insurance Co., 52 Mo. App. 94; Lier- 
heimer vy. Ins. Co., 122 Mo. App. 374, 99 S. W. 527. See a leading case, Bostwick 
v. Ins. Co., 116 Wis. 392, 89 N. W. 538, 92 N. W. 246, 67 L. R. A. 705, and notes.” 
Fid. & Cas. Co. v. Lbr. & Coal Co., supra, loc. cit. 642 of 133 Mo. App., 114 S. W. 
55, 56: 

[5, 6] Wall’s testimony shows that he returned the policy to the company and 
in a few days he received a letter stating that he would hear from the state 
manager at Kansas City. He thought that he had turned the letter and “all the 
letters” over to his lawyer. The contents of the letter are not shown in the evi- 
dence. He stated that he received the policy back through the mails; that in a 
letter he wrote the company he demanded his money back. After he received 
the policy the second time he kept it until he turned it over to his lawyer. The 
burden of proof was on plaintiff and it is doubtful whether this constitutes a 
sufficient showing of a rescission of the contract before the suit was filed, which 
was too late. Whether his action amounted to a rescission prior to that time de- 
pends upon what was in the letters that were exchanged. The correspondence may 
have shown that the company had apparently satisfied the insured and was led to 
believe it had actually done so by the retention of the policy by him. He could 
not blow hot and cold at the same time. He could not lead the company to believe 
that he had been convinced and then repudiate his action by finally, after months 
of delay, filing suit through either himself or his assignee. Sterling v. Bank of 
Lily, 42 S. D. 437, 175 N. W. 990. This matter is also in doubt as to the others 
who sent back their policies but finally retained them. At all events it is quite 
apparent that plaintiff is unable to make out a cause of action on any one of the 
five counts of the petition, and it would be useless to send this case back for 
another trial. 

The judgment is, therefore, reversed. 

All concur. 


BELLIS v. MODERN WOODMEN OF AMERICA. No. 17493. 
Kansas City Court of Appeals. Missouri. May 23, 1932. 
49 Southwestern Reporter (2d) 1059. 
1. INSURANCE. 


Evidence held sufficient upon which to base instruction reciting that insured 
informed insurer’s representative that he desired to pay assessments on policy and 
was informed that insurer would not accept any more assessments. 

Uncontradicted evidence disclosed that representatives of the in- 
surer called on the insured and sought to induce him to exchange the old 
policy for a new one; that insured declined to surrender the old policy, 
saying that he was willing to pay whatever they wanted on the old policy, 

to which one of the representatives replied that the old policy was no 

good; and that insured was informed by one of the representatives that 

they would not receive any premiums on the old policy. 

(For other cases, see Insurance, Dec. Dig. § 826[1].) 

2. INSURANCE. ; 

Insured, who was informed that further payments would not be received, held 
not required to thereafter pay or tender assessments. 

(For other cases, see Insurance, Dec. Dig. § 755[1].) 

3. APPEAL AND ERROR. 

Appellate court will not notice assignments of error not elaborated in ap- 
pellant’s brief. 

(For other cases, see Insurance, Dec. Dig. § 1078{1].) 


Appeal from Circuit Court, Buchanan County. 
“Not to be officially published.” 
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Action by Ida Bellis against the Modern Woodmen of America, a corpora- 
tion. From a judgment in favor of plaintiff, defendant appeals. 

Affirmed. 

W. L. Cole, of Union, and DuVal Smith, of St. Joseph, for appellant. 

Randolph & Randolph, of St. Joseph, for respondent. 

CAMPBELL, C. 

This is an action upon a benefit certificate issued by the defendant to Millard 
F. Bellis, in which plaintiff is named as beneficiary. Plaintiff recovered judg- 
ment for the amount of the certificate. Defendant appeals. 

The petition and the reply are not assailed. Neither is it claimed that the 
answer is insufficient. 

Insured died January 13, 1931. 

The certificate sued upon, and which is referred to in the record as the “old 
policy,” was issued February 13, 1900. The insured, under the terms of the con- 
tract, was required to pay an assessment and dues each month. He did not pay 
either dues or assessments after June, 1930. 

There are five assignments of error, the first two of which are that the court 
should have directed verdict for the defendant; (3) the court erred in giving 
plaintiff's instruction No. 1; (4) the court erred in modifying defendant's in- 
struction B: and (5) the court erred in overruling defendant’s motion for new 
trial. 

Plaintiff's instruction No. 1 covers almost three pages of the printed record. 
The only criticism of the instruction is that there was no evidence upon which 
to hase that part of it which reads: “And that at said time, said Millard F. Bellis 
informed said agent or representative of defendant that he would not surrender 
said policy, but that he desired to pay the monthly payments or assessments there- 
on to keep said policy or benefit certificate in force, and that said representative 
thereupon informed said Millard F. Bellis that defendant would not accept any 
more premiums or monthly assessments on said policy, but that said agent would 
take the matter up with the head camp of defendant and that said Millard F. Bel- 
lis would receive further communications from defendant.” 

The uncontradicted evidence was that representatives of the defendant called 
on the insured and sought to induce him to exchange the old policy for a new 
one; that insured declined to surrender the old policy, saying that he was willing 
to pay whatever “they wanted on the old policy,” to which one of said representa- 
tives replied that the old policy “was no good”; that insured was informed by 
one of said representatives that they “would not receive any premiums on the 
old policy.” 

[!] Clearly the instruction is not erroneous for the reason assigned. 

{2} The defendant’s representatives said to insured that his old policy “was 
no good” and that further payments thereon would not be received. The insured 
was not required to thereafter pay or tender dues or assessments. Newman v. 
John Hancock Mutual Life Ins. Co., 216 Mo. App. 180, 257 S. W. 190; Wayland v. 
Western Life Indemnity Co., 166 Mo. App. 221, 148 S. W. 626; Murphy v. 
Brotherhood of Railroad Trainmen (Mo. App.) 199 S. W. 730. 

_ Having determined that we will not convict the trial court of error for giv- 
ing plaintiff's instruction No. 1, which covers the whole case, it follows that as- 
signments of error Nos. 1 and 2 are necessarily denied. 

[3] Assignments of error Nos. 4 and 5 are not elaborated upon in defend- 
ant’s brief and will therefore not be noticed. Kiger v. Sanko, (Mo. App.) 1 
S.W.(2d) 218, 222. 

The judgment is affirmed. 

Boyer, C., concurs. 

Per Curiam. 

The foregoing opinion of Campbell, C. is adopted as the opinion of the court. 

The judgment is affirmed. 

All concur. . 
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MUTUAL LIFE INS. CO. OF BALTIMORE, MD., v. BURGER et al. 
No. 21958. 
St. Louis Court of Appeals. Missouri. June 7, 1932. 
50 Southwestern Reporter (2d) 765. 
1. INSURANCE. 


Generally, there must be adherence to mode prescribed by policy to effect 
change of beneficiary. 
Prescribed mode must be adhered to generally, since power to exer- 
cise right reserved is to be measured by language creating such reserva- 
tion, 


(For other cases, see Insurance, Dec. Dig. § 587.) 
4. INSURANCE. 

When insured complies with all requirements of policy within his power 
purpose of making change of beneficiary, equity will hold he has done all 
quired. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

5. INSURANCE. 

Where insured’s failure to obtain strict compliance with contract respecting 
change of beneficiary was due to original beneficiary’s refusal to surrender policy 
for indorsement of change, equity will dispense with indorsement. 

Under such circumstances, maxim that equity regards that as done 
which ought to be done is to be given full effect. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

6. INSURANCE. 

In interpleader, life policy beneficiary’s change held not defeated by insurer's 
negligence in losing application for change on proper form delivered to insurer by 
its representative. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

7. INSURANCE. 

In interpleader, that original beneficiary prevented indorsement of beneficiary 
change by claiming policy was destroyed held not to defeat change. 

Original beneficiary could not in equity be allowed to profit at ex- 
pense of true beneficiary by her wrongful retention of original policy and 
fraudulent conduct in saying that policy had been destroyed. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

Appeal from St. Louis Circuit Court; H. A. Rosskopf, Judge. 

“Not to be officially published.” 

Bill of interpleader by the Mutual Life Insurance Company of Baltimore, 
Md., against Ruth Burger and Mary Barnes. From a decree sustaining the in- 
terpleader and finding in favor of defendant Burger on the question of the right 
to the proceeds of a certain insurance policy, defendant Barnes appeals; the 
cause being revived in the name of Edward Burger, administrator, on the death 
of Ruth Burger pending the submission of the case on appeal. 

Affirmed. 

John P. Griffin, of St. Louis, for appellant Mary Barnes. 

Jones, Hocker, Sullivan & Gladney and W. F. Drescher, Jr., all of St. Louis, 
for respondent Mutual Life Ins. Co. of Baltimore, Md. 

Kurt Von Reppert and George W. Barker, both of St. Louis, for respondent 
Edward Burger. 

BENNICK, C. 

This is an interpleader suit, involving the payment of the proceeds of a policy 
of life insurance which was issued on April 14, 1928, by plaintiff, Mutual Life 
Insurance Company of Baltimore, Md., upon the life of one Lindley Barnes, who 
died on December 17, 1929. 

The policy was for the sum of $500; and it was originally made payable to 
Mary Barnes, the wife of the insured, and the appellant herein, though the right 
to change the beneficiary from time to time by application to the company as re- 
quired bv its regulations was specifically reserved to the insured. 

In addition to the above, however, the policy contained a facility of payment 
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clause, providing that the company, upon receipt of proofs of the insured’s death, 
might, at its option, pay the proceeds of the policy “either to the beneficiary des- 
ignated hereon, if living, or to such other living beneficiary as may be duly and 
finally designated and recognized by endorsement hereon, or to the executor or 
administrator of the insured, or to any relative by blood or connection by mar- 
riage, or to any person appearing to the company to be equitably entitled thereto, 
by reason of having incurred expense in any way on behalf of the insured for 
burial or for any other purpose; and the receipt of any such payee shall be con- 
clusive evidence that payment has been made to the person or persons entitled 
thereto and that all claims under this policy have been fully satisfied.” 

The controversy over the payment of the proceeds of the policy was between 
the said Mary Barnes on the one hand, and Ruth Burger, the mother of the de- 
ceased, on the other, both of whom were made defendants to the suit. 

Suffice it to say that defendant Mary Barnes claimed as the beneficiary named 
in the policy, her contention being that there had never been a change of benefi- 
ciary; and that, inasmuch as by payment of the proceeds to her the company 
might have received a full and complete discharge from all liability under the 
policy, it was not entitled to its remedy by interpleader. 

Defendant Ruth Burger claimed upon the theory that, prior to the death of 
the insured, and while he was living separate and apart from his wife, he had 
made application to the company for a change of beneficiary, designating her as 
such in lieu of Mary Barnes; that such application was taken charge of by the 
agents and representatives of the company, and that she and her son were as- 
sured that the change would be duly made as provided for by the terms of the 
policy; that the original policy was requested ‘from Mary Barnes, wha replied 
that it had been destroyed, though the fact was that she then had, and continued 
to retain, such policy in her possession; that consequently the change of beneficiary 
could not be endorsed upon the original policy, and it became necessary for the 
company to issue a certificate for a lost and destroyed policy; that the certificate 
so issued, by reason of the inadvertence, accident, or mistake of the company, 
failed to designate any particular beneficiary, or to show the change of beneficiary 
in accordance with the application of the insured; that the certificate was ac- 
cepted by the insured in good faith and in reliance on the statements and assur- 
ances of the company’s agents, believing it to contain the change of beneficiary; 
that the application of the insured for change of beneficiary was lost by the com- 
pany; and that, in reliance on all the above, she (defendant Ruth Burger) con- 
tinued to pay all the premiums on the policy, and at the death of the insured in- 
curred the liability for his burial expenses in the sum of $450. 

Faced with such conflicting claims, threatened with an action at law by either 

claimant, if payment was made to the other, and having no interest in the contro- 
versy beyond its readiness and willingness to pay the proceeds of the policy to 
whomsoever was lawfully entitled thereto, the company, on January 28, 1930, filed 
its bill of interpleader. 
_ The issues between the parties were thereupon made up as they have hereto- 
fore appeared; and in due course the court entered its decree, sustaining the in- 
terpleader, and finding in favor of defendant Ruth Burger upon the question of 
the right to the proceeds of the policy. Defendant Mary Barnes thereupon filed 
her motion for a new trial; and, the same having been overruled, she has duly 
perfected her appeal to this court. 

Pending the submission of the case in this court, the death of defendant Ruth 
Burger has been suggested, and by stipulation of counsel the cause has been re- 
vived in the name of Edward Burger, the administrator of her estate. 


The policy was written through one Theodore J. Porter, an agent for the com- 
pany. The insured and his wife were living with the Burgers at the time, at 5247 
Helen avenue in the city of St. Louis, and they continued to make their home with 
the parents until the middle of May, 1928, when they moved to Overland, Mo. 
The separation occurred on May 28, 1928, following which the insured, who was 
in poor health, returned to his mother’s home, and lived with her and his step- 
tather until the time of his death. 

The principal witness for defendant Ruth Burger was the agent, Porter. He 
testified that he took the application from Barnes himself, and that the mother 
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paid the first premium, as well as all subsequent premiums, on the policy. How- 
ever, about August, 1928, after the separation, and after the insured had returned 
to his mother’s home, she informed Porter that, inasmuch as the daughter-in-law 
was designated as the beneficiary in the policy, she did not intend to pay any 
further premiums on the policy, unless she herself should be named as the bene- 
ficiary therein. 

It was as a result of the mother’s attitude in the matter that the application 
for change of beneficiary was made. A month or so prior to that time, when he 
was endeavoring to make collection of premiums, Porter had asked Mrs. Barnes 
where the original policy was, and she had told him that it had been destroyed. 
Accordingly, when the insured requested Porter to arrange for the change of 
beneficiary in the policy, the latter prepared forms, which the insured signed, for 
the issuance of a certificate for the lost policy and for change of beneficiary; the 
mother, defendant Ruth Burger, being designated as such. The forms were then 
turned in by Porter to the company’s St. Louis office, and on August 17, 1928, the 
certificate for lost policy was issued, and in due course delivered by Porter to the 
insured and his mother. 

It is conceded that the certificate of lost policy thus issued did not show the 
change of beneficiary (and, in fact, was silent as to the designation of a bene- 
ficiary) ; but Porter testified that, when he delivered it, he assured the mother 
that the change had been made by the company. It seems that, upon receiving the 
certificate, she called his attention to the fact that her name did not appear as 
beneficiary upon the face thereof, and that it was in response to such inquiry that 
he informed her that both applications had been turned in to the company at the 
same time, and that he was positive that the change of beneficiary had been made, 

Defendant Ruth Burger and her husband, Edward Burger, corroborated the 
substance of Porter’s testimony, and particularly that portion thereof which re- 
lated to the subsequent application of the insured for the substitution of his 
mother as the beneficiary in the policy. 

Defendant Mary Barnes testified in her own behalf that, when the policy 
was taken out, she signed her husband’s name to the application, and that he had 
nothing to do with taking out the policy; that she paid the premiums until the 
time of the separation, on May 28, 1928; and that she at all times had the orig- 
inal policy in her possession, and at no time told Porter or any one else that the 
policy had been destroyed. 


It did appear from the mother’s testimony that the insured’s wife might on cer- 
tain occasions have gone through the formality of handing the agent the money 
for the premiums, but that in every such instance the payment was actually made 
with the mother’s money, which was supplied the wife for that purpose. However, 
as has been heretofore indicated, there was no claim on the part of the wife that 
she paid any of the premiums on the policy after she and her husband moved 


from the parents’ home out to Overland, where they were living when the sep- 
aration took place. 


The evidence for the company was that defendant Ruth Burger made timely 
proof of the insured’s death on forms provided by the company; that all of the 
company’s dealings had been with her from the very inception of the policy: that 
some time thereafter defendant Mary Barnes called at the company’s office, and 
produced the original policy, and made claim for the death benefit; that the com- 
pany endeavored to get the two claimants to agree to accept a check for the face 
of the policy, made payable to them both; but that the attorney for defendant 
Mary Barnes refused to permit his client to enter into any such arrangement. 
It was also shown that the company had searched through its records for an ap- 
plication for a change of beneficiary as contended for by the mother, but had 
been unable to locate any such paper in the files. 

Other evidence for the company disclosed that it was unable in its dealings 
with the parties to make disposition of the case without litigation, and that both 
claimants were at all times adhering to their rights, and asserting that, if the 
proceeds of the policy were paid to either party, the other would at once bring 
suit against the company. 

Suffice it to say that the court in its decree specifically found the facts to 
have been as they were testfied to by defendant Ruth Burger and her witnesses; 
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and, to the extent that the facts were in conflict, our own review of the evidence 
has led us to defer to the findings of the lower court. 

While defendant Mary Barnes has seven assignments of error in her brief, 
there are in reality but two points presented for our decision; the first going to 
the right of the company to interplead upon the facts disclosed in evidence, and 
the second to the right of defendant Ruth Burger to have recovered the proceeds 
of the policy upon the theory that a change of beneficiary had been effected. In- 
deed, the fact is that even such two points are by no means separate and distinct 
from one another, for the right of interpleader itself was contingent upon the ex- 
istence of a valid and reasonable doubt on the part of the company respecting the 
very matters upon which the claim of defendant Ruth Burger was based. 

[1, 2] As a general proposition it is undoubtedly true that, in order to effect 
a change of beneficiary, the mode prescribed by the policy must be adhered to, 
since the power to exercise the right reserved is to be measured by the language 
creating such reservation. McKinney v. Fidelity Mutual Insurance Co., 270 Mo. 
305, 193 S. W. 564. However, this case is one of equitable cognizance, as counsel 
for defendant Mary Barnes asserts in the brief; and courts of equity are prone 
in proper instances to recognize exceptions to the above general principle. 

[3, 4] One of the familiar maxims of equitable jurisprudence is that equity re- 
gards that as done which ought to be done (Martin v. Martin, 250 Mo. 539, 550, 
157 S. W. 575; 21 C. J. 200) ; and, inasmuch as equity does not demand impossible 
things, but is free to view the case in the light of the above principle, a court of 
equity will hold that the insured has done all that equity demands of him when 
it appears that he has complied with all the requirements of the policy within his 
power for the purpose of making a change of beneficiary (37 C. J. 585; 14 R. C. 
L., p. 1392, § 556). 

[5] Many instances for the application of the maxim might and do arise in 
cases of this general character; but it is enough for our purposes to say that it is 
to be given full effect where, as here, the failure of the insured to obtain a strict 
compliance with his contract was due to the refusal of the original beneficiary, 
who had the possession of the policy, to surrender the same so that the indorse- 
ment of the change might be regularly made upon it. McDonald v. McDonald, 
212 Ala. 137, 102 So. 38, 36 A. L. R. 761; Jory v. Supreme Council, 105 Cal. 20, 
38 P. 524, 26 L. R. A. 733, 45 Am. St. Rep. 17; Union Mutual Life Insurance Co. 
v. Broderick, 196 Cal. 497, 238 P. 1034; New York Life Insurance Co. v. Rose, 70 
Cal. App. 175, 233 P. 343; Metropolitan Life Insurance Co. v. O’Donnell, 11 Del. 
Ch. 404, 102 A. 163; Reid v. Durboraw (C. C. A.) 272 F. 99, 101; Ahrens v. First 
National Life, Health & Accident Insurance Co., 6 La. App. 661; New York Life 
Insurance Co. v. Cook, 237 Mich. 303, 211 N. W. 648; Lahey v. Lahey, 174 N. Y. 
146, 66 N. E. 670, 61 L. R. A. 791, 95 Am. St. Rep. 554; John Hancock Mutual 
Life Insurance Co. v. Bedford, 36 R. I. 116, 89 A. 154; Taff v. Smith, 114 S. C. 
306, 103 S. E. 551. 

[6, 7] Our conclusion is therefore that, when the insured, who had reserved to 
himself the right to change the beneficiary, made application for the change upon 
a form supplied him by the company, and such application was turned in to the 
company’s office by its duly accredited representative, he did all that he could 
have done towards the exercise of the right afforded him, and the change is not 
to be defeated by reason of the negligence of the company in subsequently losing 
his application, nor is defendant Mary Barnes to be allowed to profit at the ex- 
pense of the true beneficiary by her wrongful retention of the original policy and 
her fraudulent conduct in saying that the same had been destroyed. This suit is 
not one for the reformation of the policy on account of a mutual mistake of 
fact, as counsel for defendant Mary Barnes seems to think, but rather it is a pro- 
ceeding for the equitable enforcement of what might be termed an otherwise in- 
effectual change of beneficiary. In other words, the prime purpose of this suit, 
at least from the standpoint of defendant Ruth Burger, is not to have the court 
make the change of beneficiary in the first instance in accordance with what it 
might find to have been the true intention of the parties, but instead to determine 
whether or not the change had been theretofore made to the extent that it was 
within the power of the insured to do so. 


[8] So far as concerns the question of the company’s right to interplead, we 
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think it also is to be ruled in accordance with the lower court’s finding and decree 
Both defendants claimed the proceeds under different titles, but from a common 
source. The company itself claimed no interest whatsoever in the proceeds, and 
was anxious for its part only to make payment to the claimant rightfully entitled 
thereto. Though it could find no record in-its files of the change of beneficiary, 
it was faced with defendant Ruth Burger’s contention, in which she was corto. 
borated by its own agent Porter, that a change had been applied for; and it was 
also confronted with the original policy in the hands of defendant Mary Barnes, 
in which she was designated as the beneficiary. Aside from any question of who 
was the beneficiary, defendant Ruth Burger had incurred the liability for the in. 
sured’s burial, while defendant Mary Barnes was his widow, and was clothed 
with an order of the probate court refusing letters of administration upon his 
estate. Regardless of which claimant it paid, the company was threatened with an 
action on the policy by the other. Not only did such facts present a proper case 
for interpleader on general principles, but such procedure is the usual one which 
is followed under similar circumstances. Brotherhood of Railroad Trainmen y. 
Adams, 222 Mo. App. 689, 5 S.W.(2d) 96; Frakes v. Brotherhood of Locomotive 
Firemen (Mo. App.) 204 S. W. 26; Mutual Life Insurance Co. v. Tuemler (Mo. 
App.) 251 S. W. 727. 

It follows for the reasons given that the judgment rendered by the circuit 
court should be affirmed; and the commissioner so recommends. 

Per Curiam. 

The foregoing opinion of Bennick, C., is adopted as the opinion of the court, 

The judgment of the circuit court is-accordingly affirmed. 

Haid, P. J., and Becker and Nipper, JJ., concur. 


APFELBAUM et al. v. PRUDENTIAL INS. CO. OF AMERICA. 
Circuit Court of New Jersey. Essex County. July 2, 1932. 
161 Atlantic Reporter 501. 
1. INSURANCE. 


Despite decree that absentee insured is presumed to be dead, insurer may 
plead and prove beneficiary's failure to make due proof of death (Comp. St. Supp. 
§§ 55—11, 55—12). 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 


Suit by Minnie Apfelbaum and Alice Lawson, administratrices of the estate 
of John P. Johnson, against the Prudential Insurance Company of America. On 
plaintiffs’ motion to strike out the answer, and for judgment. 

Motion denied. 

Jacob Mellinger, of Orange, for plaintiffs 

Perkins, Dweren & Nugent of Jersey City (John P. Nugent of Jersey City, 
of counsel), for defendant. 

Porter, J. 


The motion is to strike out the answer and for judgment, on the ground that 
the defense is frivolous and sham. 

The suit is to recover money claimed to be due under two life insurance con- 
tracts between John P. Johnson and the Prudential Insurance Company, defendant. 

At the argument on this motion it was stated the facts were as follows: That 
John P. Johnson has been missing since June 10, 1921; that pursuant to chapter 
275, p. 508, P. L. 1927 (Comp. St. Supp. §§ 55—11, 55—12), a petition was filed 
with the surrogate of Hudson county for an order to show cause why Johnson 
should not be declared dead; that the surrogate made an order that the defendant 
be notified of the pendency of said proceedings so that it might be heard, the 
petition reciting the fact of the existence of the insurance policies on the life of 
Johnson issued by the defendant; that the defendant entered an appearance in 
said proceedings; that, no proof being submitted to the surrogate why the prayer 
rs the petition should not be granted, he issued a decree declaring Johnson to be 

ead. 

Letters of administration were later issued to the plaintiffs, and a demand was 
made on the attorneys for the defendant that payment be made under the terms of 
the policies of insurance on Johnson’s life. The payments not being made by the 
defendant, this suit was instituted setting up generally these facts. 
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The answer admits that the premiums due under the policies have been paid, 
put denies that any money is due under the terms of the policies, and further 
sets up separate defenses—that Johnson is alive and that due proof of death has 
not been received as required under the policies. 

It is contended by the plaintiffs that these defenses are frivolous and insuffi- 
cient in law because the death of Johnson has been established by the decree of 
the surrogate. It is argued by the plaintiffs that the defendant, having appeared 
in that proceeding, is barred from raising the question of Johnson’s death, because 
that question is res adjudicata; and, furthermore, that the separate defenses are 
a collateral attack upon the decree of the surrogate. 

[1] I think there is no merit in the contentions of the plaintiffs. The decree 
of the surrogate does not adjudicate Johnson to be dead, but simply finds a pre- 
sumption that he is dead. The defendant seeks to overcome this presumption. It 
does not attack the decree collaterally or otherwise. 

In seeking to overcome this presumption of death, the defendant may do so 
without an attack on the decree of the surrogate. The defendant may not disagree 
at all with the decree. It simply desires to overcome the presumption thus de- 
creed. 

If in fact the defendant can prove that Johnson is alive, certainly that will 
overcome the presumption of death and defeat the plaintiffs’ action in this suit. 
The death of the insured is, of course, a prerequisite to recovery. 

While many decisions in various states support this view, reference need only 
be made to one which it seems to me settles the law and is controlling. In Scott 
v. McNeal, 154 U. S. 34, 14 S. Ct. 1108, 38 L. Ed. 896, there was a decree of 
presumptive death of Scott, and an administrator was appointed. Scott was not in 
fact dead, and returned and brought an ejectment suit against McNeal who had 
acquired Scott’s property from the administrator. The Supreme Court of the 
United States held that proof, under proper pleadings, even in a collateral suit, 
that Scott was alive controls and overthrows the prima facie evidence of his death. 

Having reached this conclusion, it follows that the defense that due proof of 
death has not been received by the defendant is also proper. 

The motion to strike out the answer is denied. 


BLOODGOOD v. WOMAN’S BEN. ASS'N. No. 3643. 
Supreme Court of New Mexico. July 18, 1932. 
13 Pacific Reporter (2d) 412. 
3. INSURANCE. , ' an ; 

Fraternal benefit societies may limit euthority of agents by provisions in 
policies, or by by-laws constituting part of contracts. 

(For other cases, see Insurance, Dec. Dig. § 695.) 

4. INSURANCE. om: 

Agent, where authority is limited, cannot bind fraternal benefit society beyond 
limits of authority by contract, estopped, or waiver, to those having knowledge of 
limitations. 

(For other cases, see Insurance, Dec. Dig. § 695.) 

5. INSURANCE. : ° whe 

Insured and beneficiaries, under contracts with fraternal benefit societies, are 
charged with knowledge of limitations upon agents’ powers embodied in policies 
or certificates, applications, constitution, or by-laws made part of contracts. 

(For other cases, see Insurance, Dec. Dig. § 695.) 

6. INSURANCE. 

Acceptance by local officers of fraternal benefit society of payment of arrear- 
ages of suspended member with knowledge that member was sick held not to re- 
instate member, in view of by-laws (Comp. St. N. M. 1929, §§ 71-308, 71-320; 
Comp. Laws Mich. 1929, §§ 12483, 12498). 

(For other cases, see Insurance, Dec. Dig. § 763.) 


l. A principal may limit the authority of his agent, and when he does so the 
latter cannot bind his principal beyond the limits of his authority by contract, 
estoppel, or waiver, to those who know the limitations upon his power. 
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_ _ 2. Fraternal benefit societies may limit the authority of their agents by pro- 
visions in their policies, or by by-laws which are a part of their contracts; and an 
agent whose powers are thus limited cannot bind his principal beyond the limits of 
his authority by contract, estoppel, or waiver, to those who know the limitations 
upon his powers. 

_3, The insured and the beneficiaries, under contracts with fraternal benefit 
societies, are charged with knowledge of the limitations upon the powers of the 
agents of the societies which are found in the -policies or certificates or in the 
applications, constitution, or by-laws which are a part of their contracts, and are 
bound by these limitations. 

4. Where the laws of a fraternal benefit society provided that a suspended 
member could not be reinstated, except while in good health, and that the local 
officers had no authority to waive the provisions of the laws of the society, the 
acceptance by the local officers of a payment of arrearages of a suspended mem- 
ber, with knowledge that the member was at the time sick, does not waive the 
provisions of the laws of the society and reinstate the member. 

Appeal from District Court, Dona Ana County; Frenger, Judge. 

Action by Dean W. Bloodgood against the Woman’s Benefit Association, a 
fraternal benefit association. Judgment for the plaintiff, and the defendant appeals, 

Reversed, and cause remanded, with directions. 

George W. Miller, of Chicago, Ill, and Edwin Mechem, of Las Cruces, for 
appellant. 

R. R. Posey, of Las Cruces, for appellee. 

Bick ey, C. J. 

Appellee, hereafter referred to as the plaintiff, as beneficiary named in a 
benefit certificate issued by appellant association to the wife of appellee, brought 
suit to recover upon same which resulted in judgment for appellee. 

The case was tried upon the pleadings and a written stipulation of facts which 
the court in effect adopted as its findings of fact. From such pleadings and stipu- 
lation it appears that the wife of the appellee became a member of the association 
in 1915 and that she died on June 4, 1929; that the appellant is a fraternal benefit 
association organized under the laws of the state of Michigan and having its 
principal office and place of business in said state, qualified and authorized to do 
business in New Mexico, and maintained a subordinate organization in Dona Ana 
county, N. M., where plaintiff and his deceased wife resided, known as “Subordin- 
ate Mesilla Valley Review No. 4,” of which plaintiff's wife was member at the 
time of her death; that each local review of said association elects its own officers 
and conducts its own affairs, which officers consist of a president and financial 
secretary. The financial secretary is authorized to receive and did receive dues, 
fees, and assessments from the members and forward same monthly to head- 
quarters at Port Huron, Mich.; that the plaintiff’s wife failed to pay her dues for 
the month of April, 1929, on or before the 20th day of said month; that on 
May 13, 1929, and within the first two months from the time she should have 
paid her monthly dues, the plaintiff, on behalf of his wife, remitted to the financial 
secretary of the local review the amount of the dues for April and May, 1929; 
that on June 1, 1929, plaintiff remitted to the said financial secretary the dues for 
the month of June, 1929; that the financial secretary received, retained, and for- 
warded said dues to the parent association at Port Huron, Mich., and issued 
receipts covering these months, in the total sum of $5.85; that on September 16, 
1929, defendant association tendered to plaintiff $5.25 which defendant refused, 
$0.60 being dues of the local review were not tendered until defendant’s answer 
was filed; that the health of the deceased member was not at all times good and 
was not good at the time her dues were remitted in May, 1929, which fact was 
well known to the subordinate review, and the members thereof; that the local 
financial secretary knew the poor state of health of the wife of plaintiff at the 
time such secretary received, retained, and forwarded to headquarters the dues, 
fees, and assessments for the months of April, May, and June, 1929; that no 
method is provided for by the association, nor the subordinate review, for de- 
termining the health of a member seeking reinstatement; that it is not admitted or 
agreed that the parent association knew the state of health of plaintiff's wife at 
the time the fees, dues, and assessments were remitted to the local financial secre- 
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tary in April, May, and June, 1929; that the following is a copy of a letter re- 
ceived by plaintiff from the financial secretary of the local review: 

“Las Cruces, N. M., June 4, 1929. 
‘Mr. D. W. Bloodgood 


“Dear Mr. Bloodgood : 

“Enclosed is receipt for June payment of W. B. A. dues. Your receipt for 
April and May has been mailed to you. Please hold these two receipts. 

“The members and officers of the W. B. A. extend their sincere sympathy to 
you and your family at this time, the death of our beloved sister and your faith- 
ful and beloved wife. 

“Fraternally, 
[Signed] Dovie Love, Sect.” 

It was further stipulated that the following is a copy of a part of the statutes 
of the state of Michigan with reference to fraternal benefit associations, and 
which statutes of Michigan (Comp. Laws 1929, §§ 12483, 12498) are an exact copy 
of section 71-308 and section 71-320 of the New Mexico Statutory Law Code 1929: 

Certificate, What to Specify, etc—*“Certificate. Every certificate issued by any 
such society shall specify the amount of benefit provided thereby, and shall pro- 
yide that the certificate, the charter or articles of incorporation, or, if a voluntary 
association, the articles of association, the constitution and laws of the society and 
the application for membership and medical examination, signed by the applicant, 
and all amendments to each thereof, shall constitute the agreement between the 
society and the member, and copies of the same certified by the secretary of the 
society, or corresponding officer, shall be received in evidence of the terms and 
conditions thereof, and any changes, additions or amendments to said charter or 
articles of incorporation, or articles of association, if a voluntary association, con- 
stitution or laws duly made or enacted subsequent to the issuance of the benefit 
certificate shall bind the member and his beneficairies, and shall govern and con- 
trol the agreement in all respects the same as though such changes, additions or 
amendments had been made prior to and were in force at the time of the applica- 
tion for membership.” 

“Waiver of the provisions of the laws. The constitution and laws of the 
society may provide that no subordinate body, nor any of its subordinate officers 
or members shall have the power or authority to waive any of the provisions of 
the laws and constitution of the society, and the same shall be binding on the 
society and each and every member thereof, and on all beneficiaries of members.” 

That the following sections of the laws and constitution of the defendant 
association apply to suspended members and reinstatement of members: 

“Section 360 of the Laws of the Association reads: 

““A benefit member failing to pay the regular monthly rates on or before the 
20th day of the month in which they were due thereby suspends herself, and shall 
stand suspended without notice or action of any officer, from all rights of benefit 
membership and from all the privileges and benefits of her review and of the 
association.’ 

“Section 367 of the Laws of the Association, provides: 

“*A benefit member who has suspended herself by non-payment of rates or 
other liabilities, as hereinbefore provided and defined, if in good health, may 
within the first two months following the month in which such monthly rate or 
other liability became due reinstate herself and thus again become a member of 
the Association by paying all amounts due at the date of her suspension and which 
may have become due in the meantime. Whenever such payments are made by or 
for a person who has become suspended for the purpose of again making her 
member, such payments shall be held to warrant that she is at the time of making 
such payments in good health and to warrant that she will remain in good heaith 
for thirty days after such attempt to again become a member, and to contract that 
such payments when so made after she has become suspended shall be received 
and retained without waiving any of the provisions of this section or of these 
laws until such time as the supreme secretary shall have received actual, not 
constructive or imputed knowledge, that the person was not in fact in good’ health 
when she attempted to become a member again; provided, that the receipt and 
retention of such payments in case such person is not in good health shall not 
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make such person a member or entitle her or her beneficiary or beneficiaries to 
any rights whatever. The retention by the association of any such payments mage 
by or for any person after she has become suspended in order to make her a 
member again shall not constitute a waiver of any of the provisions of these laws 
an estoppel upon the society. Any attempt by a suspended member to become a 
member again shall not be effective for that purpose unless such person be in fact 
in good health at the time and continue in good health for thirty days thereafter 
and such payment shall be a warranty that such person is at the time jn good 
or and that if the warranty is not true, the benefit certificate shall be null and 
void. 

“Sec. 131—Review Agent of Members. 

““The review and its officers in performing the duties and administering the 
powers provided by these laws, shall be the agent of the member thereof, and not 
of the association, and no act of commission or omission on the part of the re- 
view, or of an officer or member thereof, shall create, or be construed as creating 
any liability on the part of the Association, or any waiver of its rights. No sub. 
ordinate body, nor any of its officers or members shall have power or authority to 
waive any provisions of these laws nor of the articles of incorporation, and there 
shall be no waiver excepting as the laws and articles of corporation shall specifi- 
cally permit.’ 

“Sec. 132—Association Not Liable for the illegal acts or Omissions. 

“*The Association shall not be liable for the illegal receipts of arrears in rates 
or other moneys from suspended members or from members prescribed by the 
laws of the association. The receiving of any such moneys and receipting therefor, 
by any officer or officers of a local review, or of the association, or the re-instate- 
ment of a member, except as provided in these laws, shall not be binding on the 
Association. Nor shall the Association be liable for failure on the part of the 
review, or any officer thereof, to serve any notice required by these laws.’” 

The court’s conclusions of law are as follows: 

“2. That the Mesilla Valley Review No. 4, in receiving and retaining the 
dues, fees and assessments for the months of April, May and June, 1929, from 
the plaintiff, acted as agent for the Supreme Review, and therefore waived any 
question as to the state of health of the deceased. 

“3. That the defendant is a Fraternal Benefit Association, organized as a cor- 
poration under the laws of the State of Michigan, and doing business within the 
State of New Mexico through local lodges called ‘Reviews ;’ that the local reviews 
elect their officers, namely, president and financial secretary. The financial secretary 
is authorized to receive dues, fees and assessments, and to forward same to the 
Supreme Review monthly, and in doing so, acts as agent for the Supreme Lodge 
or Review. 

“4. That the by-laws, rules and constitution of the Woman's Benefit Associa- 
tion, seek to change the fundamental principles of agency. Inasmuch as the 
Supreme Review authorizes local financial secretaries to receive dues, fees and 
assessments from its members, and forward same to headquarters, monthly, said 
Supreme Review is estopped from denying liability, for the reason that said local 
reviews are the agents of the main organization.” 

The court filed a written opinion in which is stated the view that the acts of 
the officers of the local review by reserving and forwarding to the parent associa- 
tion the dues on behalf of the delinquent member waived the forfeiture which had 
resulted from such delinquency; that the local lodge or review had acted as agent 
of the parent association. The court further said: “I think it is generally held that 
in such cases the local lodge does act as such agent in the absence of provisions 
to the contrary as may be contained in the policy of insurance, or in the charter 
or in the statute which is a part of the charter of such an association as a cor- 
poration, it being taken that the provisions of a charter and of the statute as a 
part of the charter all go into and are part of the insurance contract. But in 
cases where there are such contrary provisions in a charter, statute, or even in the 
policy perhaps, the Courts of the different states are divided. One line of av- 
thority holds in this respect that at all times the local acts as an agent of the 
parent organization, and that any such provisions either in the charter or in a 
statute, etc. are invalid. Other authorities hold that any such contrary provisions 
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are valid and binding on the insurer. This question is one of first impression ap- 
parently in New Mexico. In: instant case the charter, laws of the Defendant cor- 
poration, or rather by-laws, etc., and even the law of Michigan under which this 
corporation acts I think all contain provisions contrary to the impressing of the 
parent corporation as a principal and as the local as an agent, in so far as any 
waivers are attempted by the local without the express consent of the parent. In 
deciding this case this Court has felt best to follow those authorities which hold 
that. any such contrary provisions are invalid and void, and that notwithstanding 
provisions attempting to hold that a local in matter of waiver is not an agent of 
the parent, it is never the less to be held as such agent and that its acts are bind- 
ing on the parent.” ’ 

The trial court was of the opinion that the Supreme Court of Michigan has 
generally upheld the provisions of the by-laws declaring that the officers of the 
local review are not the agents of the parent association in transactions with the 
members, but held that such decisions of the Michigan court have at most per- 
suasive force. 

One of the grounds appellant urges for reversal of the judgment is that as 
the contract in question is a Michigan contract, tHis court should in construing said 
contract, under the full faith and credit clause of the Constitution, be bound to 
construe the same according to the charter of the association and the laws and 
decisions of the courts of the state of Michigan. We find it unnecessary to decide 
this interesting question. We regard the decisions of the Michigan Supreme Court 
as strongly persuasive. 

[1-4] As the learned trial judge said, there is a conflict of authority as to 
whether a provision in the laws of the association declaring that a local body and 
its officers shall be the agents of the members and not of the Supreme body is 
binding on a member and his beneficiary. See 45 C. J., Mutual Benefit Insurance, 
§ 116. 

This court has, in Nikolich v. Slovenska Nardona Podporna Jednota, 33 
N. M. 64, 260 P. 849, said: “A local organization through which a benefit society 
transacts all business with its members is to be considered generally as its agent.” 
However, the question as to whether stipulations to the contrary would be upheld 
was not there decided, and we do not find it necessary to now decide that question. 

In the C. J., text cited supra, we find the case Hartman v. National Council, 
7% Or. 153, 147 P. 931, 933, L. R. A. 1915E, 152, cited in a group of cases uphold- 
ing stipulations making the local body and its officers agents of the member and 
not of the Supreme body. The opinion of the court in that case is very interesting 
both for its reasoning and because of the manner in which it is classified by the 
text-writers. On the agency question the court said that it was competent for 
parties to enter into a contract providing that the local officers shall be considered 
as agents of the members in accepting and transmitting payments for insurance 
and that: “There is nothing contrary to public policy or in violation of any public 
law in making such a stipulation. There is good reason for making the officer of 
the local council the agent of the member, for that official is elected by the vote 
of the members, and, being so chosen, it is competent for the parties to stipulate 
against a possible favoritism to be shown by the officer to the person who elects 
him as against the general membership of the order.” We find that the decision, 
however, does not rest upon that statement alone. The court went on to sav: “It 
is also sound policy to hold a member to strict compliance with the laws of the 
order respecting the payment of dues and the regulation requiring the applicant 
for reinstatement to be at the time in good health. The insurance in these, fraternal 
institutions is temporary in its character, and its stability depends upon exact 
observance of the rules for payntent. The contract is not purely between the in- 
dividual member and the corporate organization. It is in spirit and in truth a 
covenant, not only with the central body, but with every other individual par- 
ticipating in the benefits afforded by the project for the concern is mutual, and the 
co-operation of every member is essential to its success as an insurance society. 
The assured cannot take chances and make default during good health, and after- 
wards, when death threatens, come forward with the arrearages and claim the 
insurance. None the less, under such circumstances, can the beneficiary at the 
eleventh hour take up a project which the assured has abandoned and expect to 
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profit thereby.” The court then approaches the matter from a different viewpoint 
and says: “It is elementary that, if one dealing with an agent has knowledge of 
limitations on his authority, the representations or acts of the latter contrary to 
his instructions will not be binding upon the principal, unless with knowledge of 
all the facts the principal either waives the disobedience of the agent or adopts 
his acts. In the exhaustive opinion of Mr. Justice Shiras of the United States 
Supreme Court in Northern Assurance Co. v. Grand View Building Association 
183 U. S. 308, 22 S. Ct. 133, 46 L. Ed. 213, the subject of agency for an insurance 
company was carefully considered.” The reasoning of Mr. Justice Shiras in the 
case cited is very persuasive, and is also strongly relied upon by Judge Sanborn 
in M. W. of A. v. Tevis (C. C. A.) 117 F. 369. 

[5, 6] In the case at bar there is no evidence to show that the local officer 
who accepted the arrearages, or any one, ever communicated to the principal 
officers of the defendant anything concerning the ill health of the assured. On the 
contrary, the stipulation negatives knowledge of the parent association of the state 
of health of the member at the time the dues were remitted to the local financial 
secretary in April, May, and June, 1929. Considering similar facts, the Oregon 
court further referring to the local agent, said: “Moreover, controlled as she was 
by the terms of her certificate and the laws of the order, which are made a part 
thereof, and to which she was subject, having had her part in the enactment of 
the same through her representatives, the assured was bound to take notice of the 
limitations upon the authority of the Iccal officer, although for some purposes he 
might be held to be the agent of the defendant.” It is interesting and important 
to note that the Hartman Case was explained in Somo v. Supreme Court I. O, F. 
83 Or. 654, 164 P. 187, 189, where it being urged that the decision as to whose 
agent the local officer was, was affected by the statute quoted and which is identical 
with our section 71-320, the court said: “We have examined the statute with care 
and are unable to find any provision therein relating to the subject of agency, nor 
do we discover in the opinion of Mr. Justice Burnett, in the Hartman Case, that 
his conclusion was influenced by any statutory provision.” As we read it, Mr. 
Justice Burnett cited the statute merely to show that it was competent for the 
defendant to forbid the local officer to waive the conditions of the contract. 


So, while we find the Hartman Case, so far as it adverts to the subject of the 
power to stipulate that the local body and its officers shall be the agents of the 
members and not of the Supreme body is classified in C. J., supra, as a minority 
holding, whereas when it comes to discussing the power to put restrictions upon 
the authority of the agent, as where the society, in its constitution or by-laws, 
or in its contract of insurance, prohibits a subordinate body or officer thereof from 
waiving provisions of the contract or laws, such prohibition is binding on the 
member and his beneficiary, we find the Hartman Case cited as in accord with the 
holdings of other jurisdictions, generally. See 45 C. J. p. 146, note 95, and further 
in the same section of the text we find: “This rule has frequently been applied 
in cases where such limitation on the power of waiver is also contained in, or 
expressly authorized by statute.” And here, again, we find the text supported by 
decisions from many jurisdictions without conflict, including the Hartman Case. 


The distinction here sought to be emphasized was well brought out in Modern 
Woodmen of America v. Tevis, 117 F. 369, 374 (8th Cir.) Judge Sanborn points 
out that on the former hearing of the same case that court reached the conclusion 
that the clerk of the local body in the collection, receipt, and remittance of the 
benefit assessment was the agent of the head camp and not the agent of the local 
camp only. That position was not assailed on the rehearing. But it was contended 
that the terms of the contract with the beneficiaries of the insurance evidenced by 
the by-laws of the order so limited the power of the agent that he could neither 
extend the time of payment of an assessment, waive a default in its payment, nor 
reinstate a member without a warranty of good health; that the beneficiaries knew 
these limitations because they were a part of the agreement of insurance which 
they accepted; that no act of this agent beyond the limits of his authority pre- 
scribed by the by-laws either bound his principal or charged it with notice of his 
unauthorized acts. With respect to this contention, Judge Sanborn said that still 
assuming that the clerk of the local camp was the agent of the head camp to col- 
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lect, receive, and to remit the benefit assessments to it, nevertheless “he was its 
agent to collect, receive, and remit them at the time and in the manner prescribed 
for their payment by the by-laws, and at no other times and under no other con- 
a ihese circumstances lead us to conclude that the trial court put undue stress 
upon the holdings that the provisions of the laws of the order attempting to con- 
stitute the local body and officers the agents of the members are invalid, where 
their actual power and authority must be determined otherwise upon the facts, and 
not enough upon the proposition that said laws may restrict the scope of authority 
of such agents, and that if one dealing with an agent has knowledge of limitations 
upon his authority, the limitations or acts of the latter contrary to his instructions 
will not be binding upon the principal unless with knowledge of all the facts the 
principal either waives the disobedience of the agent or adopts his acts. We think, 
taking the view most favorable to the plaintiff, it cannot be said the local financial 
secretary was, to use the language of Marshall v. Grand Lodge, 133 Cal. 686, 692, 
66 P. 25, 27, “anything more than a special agent of defendant, with defined powers, 
which were known to the members.” Even considered as agent of the defendant, 
the local financial secretary could not exceed his authority. 

Here we have a by-law limiting the power and authority of the local officer 
even if considered as agent of the parent association so as to forbid the waiver of 
the forfeiture resulting from the nonpayment of dues. This provision is not ob- 
noxious to the public policy of this state as seen by the New Mexico statute 
quoted. The certificate which the member held contains the following provision: 
“The application for membership and medical examination signed by said member 
and this benefit certificate, the articles of incorporation and the laws, rules and 
regulations of this Association and all amendments, modifications and additions to 
each thereof shall constitute the agreement between this association and said mem- 
ber.” The receipts introduced in evidence as showing receipt by the local officer has 
printed on the reverse side thereof the following: “A suspended member by paying 
to reinstate within the two months’ period thereby warrants that she is in good 
health, and will so remain for a period of thirty days. If warranty is not true the 
benefit certificate will be null and void. See section 367 of the laws of the Associa- 
tion.” 

The only conclusions to be drawn from the record in this case is that at the 
time the arrearages were paid the assured was not eligible for reinstatement; that 
the payments made for her amounted under the laws of the order to a warranty 
that she was then in good health; that, although the local official knew that this 
was not true, yet there is nothing to show that the controlling officers of the de- 
fendant parent association knew anything about the state of her health; and that 
seasonably upon the same being brought to their attention they repudiated her 
claim and offered to return to her beneficiaries the amount paid for her. The de- 
duction which the law makes in such a case is favorable to the defendant, and the 
judgment should have been accordingly. 

The judgment of the district court is reversed, and the cause remanded with 
directions to enter judgment for the defendant. 

Watson, Parker, Sadler, and Hudspeth, JJ., concur. 


——_—___—. ¢« 
HART v. TRAVELERS’ INS. CO. 
Supreme Court, Appellate Division, Second Department. July 13, 1932. 


258 New York Supplement 711. 
1. INSURANCE. ; ‘ 

Binding receipt, declaring insurance effective from date thereof if money re- 
ceived paid first premium, insured applicant’s life from such date until policy was 
issued or risk declined. : 

The receipt recited receipt of stated sum from beneficiary on condi- 
tions that insurance should be in force from date of receipt, if money for 
which given was sufficient to pay first premium in full, that insurer should 
have right to disapprove application and should incur no liability thereon 
until approved by it, and that sum paid would be returned on surrender of 
receipt, if no insurance contract were issued within sixty days. 


(For other cases, see Insurance, Dec. Dig. § 175.) 
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2. INSURANCE. 

Ambiguous binding receipt, drawn up by insurer’s agent on its printed form 
should be construed against insurer. ; 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Lazansky, P. J., and Kapper, J., dissenting. 

Appeal from Supreme Court, Kings County. 

Action by Irene Hart against the Travelers’ Insurance Company. From a 
judgment of the Supreme Court in favor of defendant, dismissing the complaint 
at the close of plaintiff’s case, plaintiff appeals. 

Reversed, and judgment directed for plaintiff. 

Argued before Lazansky, P. J., and Young, Kapper, Carswell, and Tompkins, 


Frederic G. Rita, of New York City, for appellant. 

Bernard J. McGlinn, of New York City (William J. Moran, of New York 
City, on the brief), for respondent. 

Youn, J. 

The action is brought by the plaintiff to recover upon an alleged contract of 
insurance in her favor as beneficiary upon the life of one William P. Levy. The 
complaint alleges that on August 15, 1927, the defendant issued to plaintiff its 
binding receipt, whereby, for the consideration therein expressed, it insured the 
life of said Levy for the sum of $5,000, effective on that date. 

On the following day, August 16, 1927, said Levy died. The defendant refused 
to pay. Upon the trial, the .defendant rested upon plaintiff's case, and the only 
point involved upon this appeal is as to the sufficiency of plaintiff’s complaint. 
The writing referred to as a binding receipt and upon which plaintiff’s action 
rests is as follows: 

“Travelers Ins. Co., B’klyn Branch, 159 Remsen Street, Phone: Triangle 0400. 
“Binding Receipt—The Travelers’ Insurance Company 
“4192051. 

“Received of Irene Hart for App. of Wm. P. Levy subscriber to the applica- 
tion for life insurance in The Travelers Insurance Company bearing the number 
imprinted upon this receipt, the sum of One Hundred & One 95/100 Dollars in 
current funds upon the following terms and conditions: 

“First. If the money for which this receipt has been given is sufficient to 
pay in full the first premium upon the contract of life insurance issued to such 
subscriber, such insurance shall be in force from the date of this receipt; if less 
than the premium, the insurance under such contract shall be in force from the 
date of payment of the balance of the premium while such subscriber is in good 
health and provided payment is so made within sixty days from the aforesaid 
date of acceptance. 

“Second. The Company shall have the right to disapprove such application 
and shall incur no liability thereunder until and unless received and approved by 
the Company at the Home Office and the full premium for the contract issued 
thereupon shall have been actually paid to the Company during the lifetime and 
good health of such subscriber. 

“Third. This receipt will not be binding upon the Company if issued for any 
sum other than that declared by such subscriber in such application to have been 
paid. 

“Fourth. The sum above mentioned will be returned on surrender of this 
receipt to the Company, provided that a contract of insurance be not issued upon 
the application within sixty days from the date hereof. 

‘Date Aug. 15, 1927. 

“Lester J. Rendich, Agent. 

“45223 New York.—Wis.” 

The plaintiff-appellant contends upon this appeal that the plain and obvious 
meaning of this document and the meaning that the defendant intended it to 
have is that Levy was, by virtue of the binding receipt—the first premium having 
been concededly paid in full at the time—insured from the date of the receipt, 
namely, August 15, 1927, until formal policy of insurance was issued by the de- 
fendant or until the risk was declined by the defendant. The respondent con- 
tends, as was held by the trial court, that Levy was not insured at all until his ap- 
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plication for the insurance was accepted by the company. This, it is conceded, 
never happened. The respondent points to the second subdivision of the binding 
receipt, which states that the company shall have the right to disapprove the ap- 
plication and shall incur no liability thereunder until and unless received and ap- 
proved by the company at the home office, etc., and, as showing this intention, the 
respondent also calls attention to the fourth subdivision of the binding receipt, 
which provides that, if no contract of insurance be issued upon the application 
within sixty days, the premium will be returned to the applicant. 

Appellant’s counsel cites but one life insurance case in support of his conten- 
tion, Starr v. Mutual Life Ins. Co., 41 Wash. 228, 83 P. 116, 117. The receipt given 
in the Starr Case was as follows: 

“Nov. 30, 1903. 

“Received of Martin Luther Starr five and no-100 dollars to apply on life 
policy for $2,000.00 in Mutual Life Ins. Co. of New York. Also his note to be 
paid to said Company Jan. 30th, 1903, for $76.22, bal. on first half of semiannual 
premium. Policy to take effect from date. J. W. Pantall, for Mutual Life Ins. 
Ca of N.Y. 

In this case, the application was on a printed form, and the blanks had not 
been filled in, while the receipt above referred to was wholly in writing. The ap- 
plication is not set forth in full, but from the opinion rendered it appears that 
the application contained a provision that there was to be no contract of insur- 
ance in any event until the application was approved at the home office and a 
policy issued thereon. The opinion rendered by the Washington court, so far as 
material, is as follows: “By the death of Starr the subject-matter of the contract 
of insurance ceased to exist, and at that moment there was a contract of insur- 
ance or there was none. The approval or rejection of the application after that 
time would be ineffectual for any purpose. The object of the second provision 
of the application, above quoted, is not entirely clear, especially from the stand- 
point of the insured. If there was to be no contract of insurance in any event 
until the application was approved at the home office and a policy issued thereon, 
it would seem entirely immaterial to the insured whether the contract related back 
to the date of the application or not. If he lived until the application was ap- 
proved and a policy issued, it would seem a matter of indifference to him whether 
he had been insured during the interim between the date of the application and 
the date of the issuance of the policy. On the other hand, if he died before the 
application was approved and the policy issued, his beneficiaries would derive no 
benefit from the insurance. The chief object of the provision would, therefore, 
seem to be to enable the insurance company to collect premiums for a period dur- 
ing which there was in fact no insurance, and consequently no risk.” 


Appellant also stresses the fact that the second subdivision of the binding re- 
ceipt merely provides that the company shall have a right to disapprove of the 
application, and shall not be liable under the application until its approval by the 
company; that the special agreement contained in the first subdivision is not men- 
tioned at all, and it is argued that it is plain from this that the defendant intend- 
ed the plaintiff to believe that the insurance for which she paid on the spot was 
actually effective on that date; that either the defendant gave this receipt intend- 
ing to be bound at once or intended to work a fraud upon the plaintiff. 

The counsel for the defendant-respondent cites a number of cases which dis- 
cuss the effect of a “binding receipt.” None of them is in the form of the receipt 
under consideration. Counsel states that the leading case construing a binding 
receipt is Mutual Life Insurance Co. v. Young’s Administrator, 23 Wall. (90 U. 
S.) 85, 87, 23 L. Ed. 152. The receipt in this case was as follows: “The Mutual 
Life Insurance Company of New York. Received, San Francisco, June 5th, 1867, 
from McPherson Young, of San Francisco, California, $99.30, being the first 
quarter-annual premium on his application for a policy of insurance of the Mu- 
tual Life Insurance Company of New York, for the sum of $5000 on the life of 
said Young, payable at forty-five or death, and premiums paid up in full in ten 
years; said policy of insurance to take effect and be in force from and after the 
date hereof, provided that said application shall be accepted by the said company; 
but should the ‘same be declined or rejected by said company, then the full amount 
hereby paid will be returned to said applicant upon the production of this receipt. 
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For the Mutual Life Insurance Company, H. S. Homans, General Agent for the 
Pacific Coast.” 

With respect to this receipt, the court said as follows: “The receipt of the 5th 
of June was the initial step of the parties. It reserved the absolute right to the 
company to accept or reject the proposition which it contained. There was a 
necessary implication, that if it were accepted the response and acceptance were 
to be by a policy, in conformity with the terms specified in the receipt as far as 
they extended, and beyond that, in the usual form of such instruments as issued 
by the company. But it was clearly within the power of the company, under the 
condition expressed, wholly to reject the application, without giving any reason; 
or to accept the proposition with such modifications of the terms specified, and of 
the usual conditions of such policies, as it might see fit to prescribe. The entire 
subject was both affirmatively and negatively within its choice and discretion. The 
acceptance was a qualified one, and there was none other. * * * The policy was, 
therefore, no more a contract than the receipt. Both had the same fatal defect, 
the want of the assent of one of the parties.” 


In Marks v. Hope Insurance Company, 117 Mass. 528, the binding receipt pro- 
vided as follows: “Boston, January 10, 1870. Received from Joseph Marks, ten 
and fifty one hundredths dollars, for which (provided the application is approved 
at the home office) I agree to furnish him a fifteen years’ endowment policy upon 
his life, for five thousand (5000) dollars, from the Hope Mutual Life Insurance 
Co. of New York, within thirty days from date, or if the application is declined, 
to return the above amount to him or his order, on demand and return of this 
receipt. It being expressly understood and agreed that no liability is assumed by 
the company, unless the said risk is approved and a policy issued at the home 
office in New York. James Simpson, General Agent.” 

The court, at page 532 of 117 Mass., held: “Assuming that the corporation 
could contract to insure otherwise than by a policy in the usual form and payment 
of the premium, and that Simpson had full authority so to contract, and also 
that this writing was intended to bind the corporation and not Simpson per- 
sonally, we are unable to give to the writing any effect except as an agreement to 
return the money received unless a policy should be issued and furnished to the 
plaintiff within thirty days. It cannot operate as a present insurance for thirty 
days, or until a policy should be furnished, because that is not its purport. 


Other cases are cited where it was held that there was no agreement on the 
part of the insurance company, by reason of the receipt given, to assume any 
risk until the application was accepted; but, so far as shown, none of the receipts 
involved was like the one in the present case. 

[1, 2] Defendant’s counsel argues that the first subdivision of the binding 
receipt means that, the first premium having been paid in full, when the policy 
should be issued later it would bear the date of the binding receipt, but this would 
not be to the advantage of the insured. It would be to his disadvantage, for he 
would be paying for insurance for a period during which he was not insured at 
all, namely, from the date of the binding receipt to the time when the policy 
should be issued. It would be more advantageous to him to keep his money and 
pay when the policy was ready to be delivered. This, I am sure, was not the 
intention of this binding receipt, which was a printed form prepared by the 
company. Undoubtedly it was to induce the insured to pay the full premium at 
the time the receipt was to be given. He undoubtedly thought he was getting some 
advantage by making this full payment at this time. He did not believe that by 
furnishing this premium in full in advance he was doing something to his dis- 
advantage, paying money for a period when he was not insured at all. The 
insurance company now states in effect that the object of this provision was to 
enable the insurance company to collect premiums for a period during which 
there was no insurance and consequently no risk. By the first subdivision of 
this binder, the company agreed that, if the full premium was paid when the 


binder was signed, the insurance would be in force from the date of the receipt. 


The money having been paid, there was a complete contract between the parties, 
and, if this is so, this action may be maintained. Furthermore, if the construc- 
tion to be placed upon this binding receipt is not that Levy was thereby insured 
from the date of the binder until a formal policy was issued or the risk declined 
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by the defendant, then it must be said that this binding receipt is at least ambig- 
yous, and, if so, it should be construed against the company; it having been 
drawn up by the agent of the company upon its printed form. I therefore ad- 
yise that the judgment be reversed on the law, with costs, and judgment directed 
in favor of the plaintiff for $5,000, with interest from August 16, 1927, with costs. 

Judgment reversed on the law, with costs, and judgment directed in favor of 
plaintiff for $5,000, with interest from August 16, 1927, with costs. 

Carswell and Tompkins, JJ., concur. 

Lazansky, P. J., and Kapper, J., dissent. 


JOHN HANCOCK MUT. LIFE INS. CO. v. HATCHIE. 
Court of Appeals of Ohio, Hamilton County. Feb. 15, 1932. 
182 Northeastern Reporter 53. 
2. INSURANCE. 
Evidence required submission to jury of issue whether insured was attended by 
physician for any serious disease within two years before date of policy. 


(For other cases, see Insurance, Dec. Dig. § 668[7].) 


4, INSURANCE. 
Evidence held not to support judgment for beneficiary suing on life policy. 


(For other cases, see Insurance, Dec. Dig. § 665[1].) 


Action by Clara B. Hatchie against the John Hancock Mutual Life Insurance 
Company. Judgment for plaintiff was affirmed by the Court of Common Pleas, 
and defendant brings error—[By Editorial Staff.] 

Reversed and remanded. 

Mallon, Vordenberg & Marble, of Cincinnati, for plaintiff in error. 

Harry Shafer, of Cincinnati, for defendant in error. 

HamILTon, J. 

Clara B. Hatchie brought suit in the municipal court of Cincinnati against the 
John Hancock Mutual Life Insurance Company, plaintiff in error here, seeking 
to recover on a policy of insurance on the life of one James Long, Jr. The 
clam under the policy was for $702. The death of the insured and payment of 
the premiums are set forth in the bill of particulars. Plaintiff in the trial court 
was the beneficiary under the policy. 

The insurance company admits the issuance and delivery of the policy, the 
payment of the premiums, death of the insured, proofs of death, and the refusal 
to pay the insurance. 

As a second defense the company sets up the following provision of the policy: 

“This policy shall not take effect unless upon its date the insured shall be 
alive and in sound health.” 

It is further alleged in the second defense that the insured at the time of the 
issuance of the policy was suffering from a disease known as tuberculosis of the 
lung, and certain facts tending to show the insured was not in sound health at 
the time of the issuance and delivery of the policy are alleged, and claim is made 
that under the condition alleged the policy was void. 

As a third defense the company sets up the following provision of the policy: 

“This policy shall be void if the insured has been * * * attended by any 
physician within two years before the date hereof for any serious diseasé, com- 
plaint or operation; or has had before said date any pulmonary disease * * * 
unless each such rejection, medical and hospital attendance and previous disease 
is specifically waived by an endorsement in the space for endorsements on page 
four hereof, signed by the Secretary.” 

It is further alleged that the insured had been attended by a physician within 
two years before the date of the policy for a serious disease, and that the same 
was not specifically waived by an indorsement on the policy, ds required by the 
terms thereof. 

There are numerous allegations pleaded, in which the violation of this provi- 
sion of the policy is claimed, thereby voiding the policy. 

The case was tried to the jury on the issues thus made, resulting in a ver- 
dict for the plaintiff, Clara B. Hatchie, for the full amount of the policy. 

Judgment was entered on the verdict, and from that judgment the insurance 
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company prosecuted error to the court of common pleas, which court, upon con. 
sideration thereof, affirmed the judgment of the municipal court. The insurance 
company prosecutes error to this court, seeking reversal of the court of common 
pleas and of the municipal court. 

Several specifications of error are stressed: 

(1) Error in the charge of the court. 

(2) The verdict and the judgment are against the weight of the evidence. 

(3) Error of the court of common pleas in affirming the judgment of the 
municipal court. 

[1] The complaint against the general charge of the court is that the court 
eliminated from the consideration of the jury the issue set up in the second de- 
fense, and limited the consideration of the jury to the issue made by the third 
defense of the answer. 

In the general charge, the court stated to the jury: 

“The defense set up the fact that they should not recover because there has 
been a violation of the representations of the deceased in his application of in- 
surance. In other words, the issuance for you to determine is, Was James Long, Jr., 
in sound health at the time that the policy of insurance was issued to him by 
this insurance company? That is the issue on which you are to pass.” 

Again, at the close of the general charge, the court said to the jury: 

“I think there is one matter that the Court should say to the jury that may 
not have been brought out sufficiently, that the date which is important is the 
date of June 6th, 1928. If James Long, Jr., was not in sound health on that date, 
the plaintiff in this case could not recover. On the other hand, if James Long, Jr., 
was in sound health on June 6th, 1928, the beneficiary, the plaintiff in this case, 
would be entitled to recover. Are you both satisfied?” 

“Mr. Marble: Yes, Your Honor, except that I want to make a general ex- 
ception to the last statement in that it limits the consideration of the jury to but 
one issue in the case.” 

Thus the court limited the consideration of the jury to the one issue set up 
in the second defense, to wit, the issue as to whether or not the insured was alive 
and in sound health at the date of the issuance and delivery of the policy, and 
took from the jury the issue made by the third defense in the answer, to wit: 
“This policy shall be void if the insured has been * * * attended by any physician 
within two years before the date hereof for any serious disease, complaint, or 
operation.” 

The elimination of this issue was prejudicial error. 

[2] There is evidence in the record to the effect that the insured was attended 
by Dr. Lowrie, a physician and surgeon, on May 24, 1928. He testified that he 
saw the insured on an average of five days a week until the 16th day of July. 
The policy was issued and delivered on June 6, 1928. The doctor testified that 
he saw the insured the majority of times at his office, but that he thought he made 
two or three trips to his residence. While this evidence is not direct and specific 
as to a serious complaint, it is evidence from which the jury might have inferred 
that the frequent visits to the office and at his home indicated the insured was 
suffering from a serious complaint, constituting a scintilla which required a sub- 
mission of this issue to the jury. 

[3] The law is: In submitting a case to the jury, it is the duty of the court 
to separate and definitely state to the jury the issues of fact made in the pleadings, 
accompanied by such instructions as to each issue as the nature of the case may 
require. B. & O. Rd. Co. v. Lockwood, 72 Ohio St. 586, 74 N. E. 1071. 

_ This the court did not do, and its failure to do so was prejudicial error, re- 
quiring a reversal of the judgment. 


[4] We are also of opinion that the verdict and judgment were contrary to 
the weight of the evidence. 

Finding, as we do, that the court erred in its charge to the jury, as herein- 
before pointed out, and that the verdict and judgment are against the weight of 
the evidence, the judgment of the municipal court of Cincinnati, and the judg- 
ment of the court of common pleas affirming that judgment, are reversed, and the 
cause is remanded to the municipal court of Cincinnati for a new trial. 

Judgment reversed, and cause remanded. 

Ross, P. J., and Cushing, J., concur. 
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AMERICAN NAT. BANK OF OKMULGEE vy. KING et al. No. 21394. 
Supreme Court of Oklahoma. Feb. 2, 1932. 
Rehearing Denied May 24, 1932. 
Application for Leave to File Second Petition for Rehearing 
Denied July 27, 1932. 
13 Pacific Reporter (2d) 164. 
1. INSURANCE. 

Bank could not recover proceeds of insurance on life of defaulting president, 
payable to widow and children, as distinguished from recovering premiums paid 
with bank’s funds. 

(For other cases, see Insurance, Dec. Dig. § 592.) 

2, INSURANCE. 

Finding that president did not pay life insurance premiums with money of 

bank seeking share of proceeds held not against preponderance of evidence. 


(For other cases, see Insurance, Dec. Dig. § 592.) 


Syllabus by the Court. 

The lower court found that the premiums on the life insurance policies in- 
volved in the litigation were not paid with the money of plaintiff in error. An 
examination of the record shows that the finding was not against the fair pre- 
ponderance of the evidence. The case is accordingly affirmed. 

Appeal from District Court, Oklahoma County; T. G. Chambers, Judge. 

Action by the American National Bank of Okmulgee, Oklahoma, against 
Pearl T. King and others. From the judgment, plaintiff appeals. 

Affirmed. 

Rehearing denied. McNeill, J., dissenting. Andrews, J., not participating. 

Application for leave to file second petition for rehearing denied. Riley and 
Cullison, JJ., dissenting. 

Embry, Johnson, Crowe & Tolbert, of Oklahoma City, and Cochran & Noble 
and Arthur H. McLain, all of Okmulgee, for plaintiff in error. 

Howard Lee Smith, of Tulsa, and R. A. Hockensmith, of Okmulgee, for de- 
fendants in error. 

Kornecay, J. 

This is a proceeding in error brought to review the action of the district 
court of Oklahoma county refusing to allow the plaintiff in error, the American 
National Bank of Okmulgee, Okl., to share in the proceeds of two insurance 
policies on the life of Tom King, that were payable to his widow, Pearl T. King, 
and his minor children, Tom King, Jr., and Margaret King. 

King, for a long time, had been in the banking business in Oklahoma. He 
was a bank examiner at one time. He had filled stations in the banks of Ada, 
Durant, and Okmulgee. He married the defendant in error Pearl T. King in the 
year 1909, at Honey Grove, Tex. He did business in the state of Oklahoma, and 
was cashier for a while of the plaintiff bank, and was its president when he died. 
He was at each premium payment time, according to this evidence, a defaulter; 
shortage for which he was responsible in 1924 being $22,670.99. The shortage on 
May 16, 1929, by his confession, was $221,000. It had been gradually increasing, 
though cut down once on September 15, 1926, about $2,000. 

As to what went with the money, the record does not show. He was evi- 
dently engaged in speculation in oil leases and on the board of trade. He had 
the confidence of the other officers of the bank, and all seem to have had the 
privilege of overdrawing at times. He carried in the bank a personal account, 
=~ from time to time he made deposits in said account aggregating thousands of 
ollars. 

Evidently King was a very skillful manager of banks and of men. He had 
the unusual faculty of knowing how to escape the scrutiny of the national bank 
examiners by manipulating the accounts of the larger depositors. The evidence 
shows that most of this was in the account of the treasurer of Okmulgee county, 
and that the bank was paying interest on such deposits. He evidently was a 
skillful enough bookkeeper that he could carry two sets of books in part, cover- 
ing various accounts, which he did for several years, escaping the bank exam- 
iners and not arousing suspicions of his associates, except the bookkeeper. Some- 
times the shortage would be in one account, sometimes in another. Sometimes it 
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would be in the “cash,” as it is called, though this lacked a great deal of being 
cash as it turned out later, most of it being memoranda. 

The bookkeepers testified that they were under King, and he instructed them 
not to report things that should have been reported. As far as the bank in- 
spectors were concerned, he was able to make the books balance with reasonable 
precision. He often “kited.” Sometimes his “kites” were in some of the neigh- 
boring banks, sometimes in some further away. The bank examiner, following 
the usual custom, sent out “tracers,” and got replies saying that the books of the 
depositor balanced with the books of the bank. However, on one occasion, the 
evidence shows unquestionably that the force in the treasurer’s office of Okmul- 
gee county did not make true answers, answering that the books balanced when 
they were several thousand dollars off of balance. Just how the others acted the 
record does not show. 

The record is very voluminous, the case-made embracing 4,914 pages, and the 


briefs concerning it 925 pages. The briefs are largely a recapitulation of what 
appears in the case-made. 


Two probable places of expenditure of the shortage are indicated in the re- 
cord, one being the family expense account, and the other the probable board of 
trade transactions made in the name of a business associate, who testified he 
knew nothing of the transactions. The income tax reports were introduced in 
evidence, showing practically no net income for the last three or four years of 
the man’s life, and the last income tax report was made just a few days before 
he killed himself. He, on May 16, 1929, confessed his shortage being $221,000, 
and made a memorandum showing where it was, and claimed that he had spent 
the money, but did not say for what. He was supposed to meet his board of 
directors for a conference, some of whom had been called in from distant 


places, but he was not able to do so. He was found in an automobile, just out- 
side his garage, dead by his own hand. 


He had been trusted with several estate matters, according to the record, and 
among others was the Bruner estate, and there was in his possession at the time 
bank loose-leaf ledger sheets concerning this Bruner estate, photographic copies 
of which appear in the record smeared with his blood. This was one of the 


accounts that was manipulated. The history of the Bruner account appears in 
part of the record. 


During the night of King’s death, arrangements were made with the Central 
National Bank of Okmulgee to take over the assets of the American National 
Bank and to pay off the depositors. Examintions were had by the federal in- 
spectors, as well as by private inspectors, and places where the shortages existed 
were reasonably located in the voluminous record that we have, and also the 
deductions were made that the actual shortage was $14,000 approximately more 
than the confessed shortage. However, had there been fewer objections by the 
lawyers, and had the attorneys gone over the books of the bank with the pur- 
pose of ascertaining the exact shortage, such ascertainment probably would have 
been accomplished in far less time than it took to try the case and with far less 


expense. Lengthy findings were made by the court below. Still longer findings 
were requested by the parties. 


The theory of the plaintiff bank in bringing the action evidently was not 
that of being a creditor, as it did not see fit to probate its claim against the estate, 
but that of commingling of trust funds and getting the funds back with profits. 
However, all parties appear to-have overlooked the fact that what made the fund 
here was the death of the insured by the force of a self-directed pistol shot. Prior 
to that time he had taken out some life insurance based on his own death, and 
matured thereby; the proceeds being the subject-matter of controversy -here. The 
evidence shows that all of the premiums for the insurance had been paid by 
checks on the bank, drawn by him on his personal account while he was cashier 
or president. The account was continuing, sometimes showing a balance, some- 
times being overdrawn. The last balance, as shown by the books in favor of 
King, was April 18, 1929, showing a balance of $194.28. The next day it was 
overdrawn $265.57, the overdrafting gradually increased to $7,275.25 on May 9th, 
reduced next day to $6,525.25, from which time it gradually increased to $6,672.57 
on May 13th, reduced next day to $6,225.58, and then gradually increased to $7,- 
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530.83 on May 16th, on which day he died. At the same time the evidence shows 
beyond preadventure that had he been charged at any time with the amount 
of the defalcation, of which he was cognizant, there never would have been 
anything to his credit in the bank. The theory of the plaintiff bank is that if it 
can establish that the bank’s money paid the premiums, it gets the insurance, 
overlooking the fact that it took the death of King to mature the contract of 
insurance and create the fund. Applying a term ordinarily used in personal in- 
jury cases, the “proximate cause” of converting the policy into an actual liability 
was the act of the deceased in firing the shot that caused his death. It also 
overlooks the fact that.the first call upon King’s life was a natural call of the 
wife and minor children, whose claims antedated the claims of the bank. The 
claim is that the bank is entitled to the proportion of the fund that the amount 
of premium money, paid with the funds of the bank, bears to the total premiums 
paid. Had the bank sought to recover the money actually embezzled, a good deal 
of the testimony dealing in details would have been highly essential. But that 
was not the theory. The theory was that its money paid the premiums, and 


therefore it was entitled to the fund derived from the death, though premature 
and self-inflicted. 


The lower court found that all the premium money paid was honestly ac- 
quired by the deceased. The presumption is in favor of honesty and that a man, 
in paying for his life insurance, would be paying with money that was honestly 
acquired. If one should hold that King, defaulting from the start, never had any 
money to pay with until his shortage was satisfied, and thereby adopt the theory 
of tlie plaintiff bank, all of the money paid for premiums in this case would be- 
long to the bank, and the dependent wife and children, bound by the closest ties 
in this world with the life of the dead man, would get nothing by reason of his 
sacrifice of that life. It would all go to the place whence the premium payments 
came. 

It seems to be admitted by the plaintiff in error that some of the premiums 
might have been honestly paid, though a great deal of labor has been expended 
in framing, through the medium of accountants and experts, a statement as to the 
overdrafts that ought to have existed, as well as those that did openly exist in the 
personal account of King, and the deduction is made that the bank is entitled to 
part of the insurance. The lower court found it was entitled to none. 


There have been some cases cited on the proposition of commingling funds 
and trustees and following trust funds, and a good deal said about trusts “ex 
maleficio.” We think that the cases cited on that line are not bad when properly 
applied. Of course, if a man should embezzle the money of a bank and put it 
into mules or automobiles or any other tangible property, it goes almost without 
saying that the bank could elect to follow the investment of its money and re- 
cover it by following the proceeds; but that is not this case. Perhaps as a means 
of deterrent punishment the increase in a herd of cattle might be claimed by the 
money owner in case of involuntary investment. The proceeds of the bank’s 
money, these being old-line insurance companies, if any it had in premium pay- 
ments, went into what is known as the reserve or surrender value, which in pol- 
icies of two year old age would amount to a very small amount of the premium, 
increasing relatively as the years increase. Had the plaintiff bank elected to pro- 
ceed on that theory and had established such a payment, there would have been 
justice in letting them have the portions of premiums reserved. There would have 
been justice in letting the bank have out of the fund the money that was taken 
from the bank to pay the life insurance premiums, as they went along, with legal 
interest. But beyond that natural justice does not go. On a basis of com- 
mingling funds and putting them into a common receptacle, producing other 
funds impressed with a trust, the most that the bank had was some money. If 
we apply the “bag” theory, discussed in the briefs, there was contained therein 
the premiums and the sacrifice of a human life, that the bank had no control over 
and no mortgage on. There were a wife and two minor children dependent on 
the continuation of that life for care and protection, the one at the hands of a 
husband, the others of a father. They scarcely compare, and the cases that have 
undertaken to hold that in a case of life insurance fund distribution it is purely 
a matter of premium payment should be few and far between. They would have 
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to disregard that which is ordinarily classed as most valuable and sacred, a valy- 
able consideration of the highest magnitude. 

We have reviewed the cited cases, and this case undoubtedly, according to the 
tabulations and the classifications made by the expert accountants, was brought 
in the light of the declarations contained in an opinion in the case of Vorlander 
et al. v. Keyes (C. C. A.) 1 F.(2d) 67. It was decided on the 8th of September 
1924. So much reliance is placed upon that case that as an appendix to the brief 
the plaintiff in error in this case has added the testimony and insistence is made 
that the case is on “all fours” with the case we have here, and the testimony in 
narrative form of some of the bank employees in that case is quoted. In that 
case the bank was closed in 1920 and was converted into a national bank in 1919 
and was largely what is sometimes called a “one man bank.” The man’s name 
was Christian Vorlander, who had been president of the state bank before its 
conversion. He killed himself on August 11, 1920, and he wrote a note to his 
family telling them he had not stolen anything. The bookkeeper claimed that he 
knew nothing about any trouble in the bank, and the receiver said he found that 
part of the premiums had been paid with the bank’s money and part of them with 
the funds of the insured.. The statement as to spurious credits, set out therein, 
appears in large measure to be a model for what is called questionable credits 
here. The statement there shows that the overdraft started on the 25th of April, 
1917, and that after April 25, 1917, there was an overdraft of $596.94, which in- 
creased and decreased, and that premiums were paid after that by charges in the 
account, the overdraft increasing all the time, and excerpts from the brief of the 
receiver are set out at pages 418 and 419 of the brief of the plaintiff in error, and 
the following is an extract from the brief of the winning party: “Here it is ar- 
gued that even though every premium has been paid by the money of the cestui 
que trust, he is to have a lien only for his money. Consequently when the money 
had gone into a straight life policy with no surrender value (as is often the case), 
the cestui que trust, to get his money back, would have to carry the policy to ma- 
turity at the risk of a cost greater than the face of the policy, the trustee mean- 
while remaining insured to whatever extent the risk might prove unprofitable to 
the insurer. Such unjust and absurd results would often follow should the courts 
not let the cestui que trust take all the insurance or pro rate as the case may be. 
And it would be the reverse of the rule in other cases of commingling. There the 
trustee and cestui que trust pro rate if the miass is so large that each can get his 
out; and if it is not, the cestui que trust takes all of his, and the shortage is con- 
sidered already taken out of the trustee for himself (see authorities cited).” 

A review is had by the brief maker of a lot of cases that appear to hold ab- 
solutely the opposite to what he cited them to establish. Judge Sanborn reviews 
the cases cited by both parties, but he evidently overlooks the fact that what cre- 
ated the fund was not the money that was paid on the premiums alone, but the 
destruction of a life, at a time when the prolonging of the life would have re- 
sulted probably in imprisonment and a forfeiture of a large part of what had al- 
ready been paid by reason of unwillingness or inability to pay further. Evidently 
death created the fund here. Had King lived, and had the federal authorities 
used their usual vigor in the prosecution of the persons concerned in national 
bank defalcations, his earning capacity would have ceased absolutely, and the re- 
serve on the policies would probably have been all that could have been recovered 
from the bank’s involuntary investment, if such there was. It is therefore clear 
that the basis of calculation of the rights of the parties, as insisted on, leaves out 
the main thing that created the fund. One is reminded of the plight of the un- 
fortunate Merchant of Venice, as portrayed by the great dramatic writer. The 
man who furnished the money was held not entitled to his debtor’s blood. Per- 
haps it might be likened to a dramatization of Hamlet, Prince of Denmark, with 
the character of Hamlet left out. 

The insured was a married man. He was the father of two minor children. 
He had provided a contract of insurance on his life for their benefit. In order 
to mature that contract and make it of any appreciable value, death must ensue. 
In his dilemma, he sacrificed his life. As a result of that sacrifice the company 
became liable. We think that the interest the wife and children had in the mat- 
ter far outweighed what the bank had invested, if it should be established that 
the hank’s money paid the premiums in their entirety. 
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[1] In the present case, the wife and children, by the laws of nature, have an 
equitable right to practically all the fund created, as we view it, by the life sacri- 
fied by the husband and father. They have the legal right, as it is payable to 
them. If the trust theory is to be appealed to, there must be considered trusts 
“ex beneficio recepto,” as well as those “ex maleficio.” Upon the basis of pro- 
ration, what the bank furnished would be infinitesimal as compared with the 
sacrifice made by the insured for the benefit of his loved ones. If the bank act- 
ually did furnish the premiums required, when it gets its money with legal inter- 
est it has full measure “and running over,” but it is not content with that. It 
here demands a profit, as it is called, in one aspect of the case. We do not think 
it would be just to allow that. It has not waged its battles on the theory that it 
was a creditor of Tom King, but on the theory that its money made the fund, 
which is small in comparison. Every one. knows that the main thing that created 
the fund was the suicide of the deceased. 


If the Vorlander Case, relied upon, is authority for the position taken by the 
bank here, we cannot follow it to that extent. We prefer to follow the cases that 
it attempted to distinguish that are full of the doctrine that human life is worthy 
of consideration, equally with property. We prefer to follow the doctrine laid 
down by the Supreme Court of the United States in Central Nat. Bank v. Hume, 
128 U. S. 195, 9 S. Ct. 41, 32 L. Ed. 373, and by the Minnesota court in Ross v 
Minnesota Mutual Life Ins. Co., 154 Minn. 186, 191 N. W. 428, 31 A. L. R. 46, 
and by a former member of this court, now on the federal bench, in the case of 
Brown v. Home Life Insurance Co. (D. C.) 3 F.(2d) 661, though for the purpose 
of this case we do not care to rest the decision upon the state statute; but we think 
that whoever comes into a court of equity must do equity and must be prepared so 
to do. The Brown Case was decided on a positive statute. The statute, however, 
that we have, indicates just how far the creditor can go in sharing in the pro- 
ceeds derived from a life insurance fund, namely, to the recovery of premiums 


actually paid. Sections 6726 and 6727, C. O. S. 1921, are the statutes referred 
to, and are as follows: 


“6726. Beneficiary may Sue—Rights of Creditors. When a policy of insur- 
ance is effected by any person on his own life, or on another life in favor of some 
person other than himself having an insurable interest therein, the lawful bene- 
ficiary thereof, other than himself or his legal representative, shall be entitled to 
its proceeds against the creditors and representatives of the person effecting the 
same; and the person to whom a policy of life insurance is made payable may 
maintain an action thereon in his own name: Provided, that subject to the statute 
of limitations, the amount of any premiums for said insurance paid in fraud of 
creditors, with interest thereon, shall inure to their benefit from the proceeds of 
the policy; but the company issuing the policy shall be discharged of all liability 
thereon by payment of its proceeds in accordance with the terms thereof unless, 
before such payment, the company shall have written notice by or in behalf of 
some creditor, with specifications of the amount claimed, claiming to recover for 
certain premiums paid in fraud of creditors; Provided, that the insured, under 
such policy shall not be denied the right to change the beneficiary when such right 
is expressly reserved in the policy. 

“6727. Married Woman as Beneficiary—Rights. Every policy of life insur- 
ance made payable to or for the benefit of a married woman, or which after its 
issue is assigned, transferred, or in any way made payable to a married woman, 
or to any person in trust for her or for her benefit, whether procured by herself, 
her husband or by any other person, and whether the assignment or transfer is 
made by her husband or by any other person, shall inure to her separate use and 
benefit, subject to the provisions of the preceding section relating to premiums 
paid in fraud of creditors, and subject to any indebtedness on account of the pol- 
icy: Provided, that the insured under such policy shall not be denied the right to 
change the beneficiary where this right is expressly reserved in the policy.” 

Were this an action brought by creditors, it is clear that the statute would 
limit their rights to recover the premiums that were absolutely paid in fraud of 
creditors. We see no reason why more profit could be obtained by a creditor 
like the bank is in this case, by calling it a trust “ex maleficio,” whether we’ class 
it “resulting” or “constructive.” Coming to that branch of it, the lower court 
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found that under the evidence the premiums were actually paid out of that which 
had been honestly acquired by the deceased. 

[2] We have examined this entire record. It was incumbent upon the plain- 
tiff, to have any equity at all in the proceeds of the life insurance policy, to estab- 
lish by a fair preponderance of the evidence that its money had been used in pay- 
ing some part of the premiums. The lower court found otherwise. While it is 
true in this case that most of the evidence in the case was documentary, yet in 
marshaling the documents, in view of its being a record of eight years of the 
bank, the lower court had to rely on accountants and saw the witnesses who testi- 
fied, and heard the various versions of the matter, and reached the conclusions 
that it did. We cannot say on this evidence that we would have found different 
from what the lower court did. 

Such being the case, the cause must be affirmed, and it is so ordered. 

Lester, C. J., Clark, V. C. J., and McNeill, J., concur. 

Hefner and Swindall, JJ., concur in conclusions. 

Andrews, J., not participating. 

Riley and Cullison, JJ., absent. 


LOSNECKI v. MUTUAL LIFE INS. CO. OF NEW YORK. 


Superior Court of Pennsylvania. July 14, 1932. 
161 Atlantic Reporter 434. 


1. INSURANCE. 

Word “permanently,” in policies insuring against permanent disability, held 
not used in extreme sense of absolute perpetuity, but relatively in contradistinction 
from “temporary” or “transient.” 

The policies provided for payment of monthly income to insured on 
due proof that he was totally and permanently disabled, so that he would 

be permanently prevented from performing any work for compensation, 

while other parts thereof required insured to furnish proof of continu- 

ance of such disability on demand, stated results if insured were found 
able to perform any work for compensation, and provided that such dis- 
ability should not be considered continuous, if insured so far recovered as 

to be able temporarily or permanently to perform any such work. 


(For other cases, see Insurance, Dec. Dig. § 516.) 
2. INSURANCE. 

Added special or individual provisions of insurance policies respecting per- 
manent disability prevail over and modify conflicting general provisions. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

3. INSURANCE. 

Any disability, wholly preventing insured from performing any work for 
compensation for 90 days continuously, held “total and permanent disability” 
within insurance policies. 

The policies provided for payment of stated monthly income to in- 
sured, if totally and permanently disabled, so as to be permanently pre- 
vented from performing any work for compensation, and contained clause 
providing that total disability for continuous period of not less than 90 
days should be presumed permanent. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

{[Ed. Note—For other definitions of “Total Disability,’ see Words and 

Phrases. ] 

4. INSURANCE. 

Testimony of insured, his wife, and family physician, in action for disability 
benefits, as to his total disability to perform any work for compensation during 
certain period, held sufficient to take case to jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

5. INSURANCE. 
Question to insured’s wife, in action for permanent disability benefits, as to 
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whether insured was manager of hotel until.it burned, before such disability began 
and received pay therefor, held immaterial. 


(For other cases, see Insurance, Dec. Dig. § 648[1].) 


6. INSURANCE. 

Payment of salary to insured as hotel manager for period of total disability, 
during which he received payments from insurer, did not bar action for payments 
due during subsequent period of disability. 

(For other cases, see Insurance, Dec. Dig. § 516.) 


7. INSURANCE. 

Insured held not entitled to recover disability benefits under insurance policies 
sued on up to time of trial, but only until date of bringing suit. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

8 INSURANCE. 

Evidence of insured’s employment as automobile salesman seven months after 
bringing action on insurance policies for disability benefits held immaterial. 

(For other cases, see Insurance, Dec. Dig. § 661.) 

Appeal from Court of Common Pleas, Tioga County; Howard F. Marsh, 
President Judge. 

Action by Walter S. Losnecki against the Mutual Life Insurance Company of 
New York. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Argued before Trexler, P. J., and Keller, Gawthrop, Cunningham, Baldrige, 
Stadtfeld, and Parker, JJ. 

Andrew B. Dunsmore and Crichton & Owlett, all of Wellsboro, for appellant. 

Emory B. Rockwell and Rockwell & Rockwell, all of Wellsboro, for appellee. 

KELLER, J. 

The defendant issued to the plaintiff three life insurance policies, aggregating 
$5,000. The policies contained clauses agreeing, on due proof furnished the company 
that the insured had become totally and permanently disabled by bodily injury or 
disease, “so that he is and will be permanently, continuously and wholly pre- 
vented thereby from performing any work for compensation, gain or profit, and 
from following any gainful occupation,” (1) to waive payment of future pre- 
miums, “during the continuance of such disability,’ and (2) “during the continu- 
ance of such disability [to] pay to the insured a monthly income at the rate of 
ten dollars for each one thousand dollars of the face amount of this policy.” 

Alleging that he was totally and permanently disabled by bodily disease, 
within the meaning of the policies, the plaintiff made claim for the benefits pay- 
able under said clauses, and was paid the benefits secured thereby from on or 
about April 1, 1927, to and including June, 1928. The defendant company having 
refused to pay any further benefits under said policies, this action was brought 
on January 12, 1929, to recover the monthly income agreed to be paid from and 
after July 1, 1928, together with a premium wrongfully collected on one of the 
policies on July 7, 1928. 

The company defended on the ground that the plaintiff was not totally and 
permanently disabled within the terms of the policies. 

[1] The meaning of the phrase, “totally and permanently disabled by bodily 
injury or disease, so that he is, and will be permanently, continuously and wholly 
prevented thereby from performing any work for compensation, gain or profit, and 
from following any gainful occupation,” as used in these policies, is not governed, 
or, indeed, even helped very much, by references to dictionary definitions of the 
word “permanently,” or its use in workmen’s compensation statutes. It is clear 
from other parts of the policy contracts that the word “permanently” is not used 
in its extreme sense of absolute perpetuity, “everlasting,” “lifelong,” “unchange- 
able,” “unending,” etc., but rather is used relatively in contradistinction from 
“temporary” or “transient.” This is apparent from the construction placed on the 
clause in other parts of the policies. For example, the policy provides that al- 
though the proof of total and permanent disability may have been accepted by the 
company as satisfactory, the insured shall on demand, but not oftener than once 
a year, furnish to the company due proof of the continuance of such disability ; 
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and sets forth what results shall follow if it be found that “the insured is able 
to perform any work or follow any occupation whatever for compensation, gain 
or profit.” Again, in an amendment or rider to the policy it is provided that “such 
disability shall not be considered continuous for the purpose of this provision, if 
the insured so far recovers as to be able temporarily or permanently to perform 
any work or enter any occupation whatever for compensation, gain, or profit. [f 
the insured shall so recover and shall subsequently become totally and permanently 
disabled, the monthly income payments during such subsequent disability shall 
commence at $10 per $1000 of the face amount of this policy, and shall each be of 
the same amount as if no such prior disability had existed.” And in another clause 
headed, “Disability Presumed Permanent after Ninety Days Continuous Disability,” 
it is provided that: “If the insured shall be totally disabled as defined in this 
policy for a continuous period of not less than ninety days, such disability shall, 
during its further continuance, be presumed to be permanent, but the company 
shall have the right, anything in this policy to the contrary notwithstanding, to 
require proof of the continuance of such disability, during the first two years of 
such disability, at any time at which either a premium falls due or an income 
payment becomes payable, and after said two years, from time to time, but not 
oftener than once a year, as provided for in said clause in this policy.” 

[2] These clauses being added by way of special or individual provisions of 
the policies, relative to such disability, prevail over the general provisions of the 
policies, and modify them, where there is any apparent conflict between them. 
West Branch Lumberman’s Exch. v. American Cent: Ins. Co., 183 Pa. 366, 38 A. 
1081; Moore v. Lichtenberger, 26 Pa. Super. Ct. 268, 270. 


[3] As used in the policy, then, any existing and continuing disability which 
continuously for a period of ninety days, wholly prevents the insured from per- 
forming any work for compensation, gain, or profit, and from following any gain- 
ful occupation, amounts to total and permanent. disability within the insurance 
provisions of the policy, and upon furnishing proof to the company of the exist- 
ence of such disability, he becomes entitled to the payment of disability benefits. 
He may recover from such disability, and again become totally and permanently 
disabled, so as to be entitled to benefits under the policy, if he furnishes due proof 
to the company that he is again afflicted with a disability which continuouosly, 
for a period of ninety days or more, wholly prevents him from performing any 
work or entering any occupation for compensation, gain or profit. And the com- 
pany may at specified times require proof of the continuance of such disability, 
It is clear, therefore, that the word “permanently” is not used in the policy in the 
extreme sense of absolute perpetuity, of remaining without any change whatever. 

The company, on being satisfied that the insured was totally and permanently 
disabled within the language of the policies, paid him the benefits, secured to him 
under the policies, up to and including June 1, 1928. Thereafter, without making 
any demand upon him that he furnish proof of the continuance of such disability 
as provided in the policy, it declined to make any further payments. 


[4] On the trial, the insured testified to his total disability, and inability, 
because of disease, to perform any work for compensation, gain, or profit, or to 
follow any gainful occupation, continuously from June 1, 1928, to the date of 
bringing suit. He was supported in his evidence by his wife and his family 
physician. This was enough to take the case to the jury. That two physicians, 
testifying for the defendant, expressed their belief *hat he was able to work was 
matter for the jury, not for the court. Certainly the court, on the evidence ad- 
duced on the trial, could not give binding instructions for the defendant or enter 
judgment in its favor non obstante veredicto. 

Two rulings of the trial judge are assigned as ground for a new trial. 

[5, 6] (1) The plaintiff admitted on cross-examination that he had acted as 
manager of the Blossburg Hotel for two years, prior to its burning down in 
June, 1927. He testified, however, that since his operation in September, 1926,. he 
had not been able to work. His wife testified, in corroboration, that he lived in the 
hotel, as manager, until it burned, but did no work. She was then asked, “He got 
a salary up to the time the hotel burned?” She answered, “Not exactly.” She was 
then asked, “He was manager until the hotel burned, didn’t he receive pay for 
that?” This question was objected to because it was’not within the time covered 
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by the suit, and the objection was sustained. The court, in its opinion, held that 
the exclusion of the answer did the defendant no harm, for it had already been 
elicited from the plaintiff that he continued as manager up to the time the hotel 
burned. We think, in addition, that the question was immatcrial. That the hotel 
company may have paid plaintiff a salary, although he was incapacitated from 
performing his duties as manager was not material. But if paid, it was paid long 
before the period in suit. The defendant paid the plaintiff disability benefits for 
nearly a year after the hotel burned. It knew, or could have learned, all the facts 
at the time. If plaintiff was wholly disabled from July, 1927, to June, 1928, and 
continued to be so disabled during the period in suit, the payment to him of salary 
as manager from April, 1927, to June, 1927, did not bar the present action. 

[7, 8] (2) The plaintiff endeavored to claim benefits under the policies in suit 
up to the time of trial, September 30, 1930; but on objection of the defendant the 
court properly limited his right of recovery to the date of bringing suit, January 
12, 1929. With the issue thus limited, in the light of the construction of the policy 
above given, it was wholly immaterial in this action whether the plaintiff had been 
employed as an automobile salesman seven months after the action was brought. 

The assignments of error are overruled, and the judgment is affirmed. 


GLAUSER v. PHILADELPHIA LIFE INS. CO. 
Superior Court of Pennsylvania. July 14, 1932. 
161 Atlantic Reporter 437. 
1. INSURANCE. 


Plaintiff’s right to disability benefits under insurance policy sued on held for 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

2. INSURANCE. 

Insured not required by insurer to furnish written proof of continued total 
and permanent disability held not obliged to do more than bring action on policy 
and prove continuance of disability. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

Appeal from Court of Common Pleas, Philadelphia County; Charles V. 
Henry, President Judge. 

Action by Meyer S. Glauser against the Philadelphia Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Argued before Trexler, P. J., and Keller, Gawthrop, Cunningham, Baldrige, 
Stadtfeld, and Parker, JJ. 

Jay B. Leopold and Duane, Morris & Heckscher, all of Philadelphia, for 
appellant. 

Harry Shapiro, of Philadelphia, for appellee. 

KELLER, J. 

The plaintiff brought this action in assumpsit for total and permanent dis- 
ability benefits accruing under a life insurance policy. 


The policy itself defined “total and permanent disability” as follows: 

“(a) Disability caused by bodily injury or disease whcih wholly prevents the 
insured, and presumably will for life, continuously and permanently wholly prevent 
him from engaging in any business or occupation or doing any work whatsoever, 
mental or physical, for compensation, gain or profit; or 

“(b) Disability caused by bodily injury or disease which wholly prevents the 
insured from engaging in any business or occupation, or doing any work what- 
soever, mental or physical, for compensation, gain or profit, and which shall have 
wholly and continuously so disabled the insured for not less than ninety days 
immediately preceding the approval by the Company of proof of such disability.” 

And further provides that: “The Company shall have the right at any time 
during the first two years after the approval of proof of disability hereunder, but 
thereafter not more often than once a year, to require written proof of the con- 
tinuance of such total and permanent disability and shall have the right and oppor- 
tunity to examine the insured’s person as often as it desires. Upon failure to 
furnish such proof or to permit such examinations, or if the insured shall cease 
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to suffer such total and permanent disability as defined above, all disability bene- 
fits shall thereupon cease.” 

We have had occasion to construe similar clauses in a life insurance policy 
in the case of Losnecki v. Mutual Life Ins. Co. of New York (Pa. Super.) 161 A 
434, and need not repeat what is there said. 

The policy fixed its own definition of “total and permanent disability,” and 
we are not concerned with any definition of the term apart from that set up in 
the policy itself. 

The insured, alleging that he was suffering from “total and permanent dis- 
ability” within definition (b) of the policy, made claim to the defendant company 
for the benefits payable under the policy, and having proved to the satisfaction of 
the company that he was then suffering, by reason of tuberculosis, disability which 
prevented him from engaging in any business or occupation, or doing any work 
whatever, mental or physical, for compensation, gain, or profit, and that said 
disease had wholly and continuously so disabled him for more than ninety days 
immediately preceding, was awarded the benefits payable under the policy, from 
May 1, 1928, up to and including March 1, 1930. x 

The defendant company, without calling upon the plaintiff to present written 
proof of the continuance of such total and permanent disability, notified him that 
it would discontinue the payments, on the ground that he was not suffering total 
and permanent disability within the terms of the policy. The plaintiff thereupon 
brought this action claiming the monthly benefits secured under the policy from 
the time the defendant company ceased paying them, and obtained a verdict. 

The only errors assigned are: (1) The refusal of binding instructions; (2) the 


refusal of judgment non obstante veredicto; (3) the refusal of a new trial, which 
had been asked on general grounds. 


[1] There was evidence supporting plaintiff's right to the disability benefits 
secured by the policy, under definition (b) of the term, total and permanent dis- 
ability. This evidence was for the jury and could not be passed upon as matter 
of law by the court. 

[2] Had the defendant during the continuance of the monthly payments called 
upon the plaintiff to furnish written proof of the continuance of such total and 
permanent disability, and he had failed to do so, the company would have been 
relieved of further payments for such disability; but without requiring such proof, 
the company notified plaintiff that it would make no further payments, because it 
alleged he was not disabled within the terms of the policy. Thereafter he was 
not obliged to do more than bring his action and prove the continuance of his 
disability within the definition of the policy. 

The assignments of error are overruled, and the judgment is affirmed. 


HULICK v. ELLENBERGER et al. 


Superior Court of Pennsylvania. July 14, 1932. 
161 Atlantic Reporter 576. 


1. INSURANCE. 

Where deceased member of beneficial association failed to designate bene- 
ficiary, association’s paying money into court in widow’s suit held not waiver of 
right that money be paid to administratrix. 

(For other cases, see Insurance, Dec. Dig. § 793.) 

2. INSURANCE. i : } : 

Deceased member of beneficial association having failed to designate bene- 
ficiary, benefits held payable to administratrix. 

(For other cases, see Insurance, Dec. Dig. § 778.) 

Appeal from Court of Common Pleas, Allegheny County; Jos. M. Swear- 
ingen, Judge. ; 

Bill in equity by Mary Hulick against James Ellenberger and others. On pe- 
tition of defendants, the court permitted them to pay the money in controversy 
into court, and, a rule for interpleader having been awarded, an issue was framed 
in which Mary Hulick was plaintiff and Ross W. Hulick and others were defend- 
ants. From a decree awarding the fund to plaintiff as administratrix of the 
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estate of Thomas M. Hulick, deceased, and not to her individually, plaintiff ap- 
peals. 

Affirmed. 

Argued before Trexler, P. J., and Keller, Gawthrop, Cunningham, Baldrige, 
and Parker, JJ. 

Martin Croissant, of Pittsburgh, for appellant. 

R. N. Grier, of Pittsburgh, for appellees. 

BALDRIGE, J. 

Thomas M. Hulick, late of Pittsburgh, died, intestate, on April 9, 1930, leav- 
ing to survive him a widow, to whom letters of administration were granted, and 
four children, all of full age. The deceased was a member, in good standing, of 
the Patriotic Order Sons of America, an unincorporated beneficial association. 
At the time of Hulick’s death, $500 benefits were due from the association. A 
dispute arose as to whom they were payable, as Hulick failed to designate a bene- 
ficiary in accordance with the constitution and by-laws of the association. 

Mary Hulick, the widow, filed a bill in equity, praying the court to award her 
the benefits due from the defendant association. The defendants, as stakeholders, 
presented a petition to the court, averring that the plaintiff had demanded the 
payment to her, individually, of the sum of $500, and the children insisted that 
it should be paid to her as administratrix, and prayed that they be permitted to 
pay the money in dispute into court; whereupon the prayer was granted and the 
money duly paid into court. The learned court below adjudged and decreed that 
the money in the custody of the court of common pleas of Allegheny county be 
paid to Mary Hulick as administratrix of the estate of Thomas M. Hulick; there- 
upon this appeal followed. 

[1] The appellant contends that, by paying the money into court, the asso- 
ciation waived the only rights that existed to defeat her claim, and therefore the 
court should have ordered the fund paid to her. In support of this position, the 
appellant cites P. R. R. Co. v. Wolfe, 203 Pa. 269, 52 A. 247. In that case, the 
facts were entirely different, as the question involved was whether the evidence 
established that the sister, beneficiary named in the benefit certificate, or the wid- 
ow was entitled to the fund. The Supreme Court, later, in Grant v. Faires, 253 
Pa. 232, 239, 97 A. 1060, 1063, in repudiating a statement in the Wolfe Case, to 
the effect that the deposit of the fund in court constituted such a waiver on the 
part of the society as to change the legal rights of claimants, stated: “For, in 
our opinion, a society which is legally liable to pay money to one of two parties, 
and, not knowing to which, pays it to a stakeholder, that the law may determine 
to whom it belongs, has not waived any right. Under such circumstances to pay 
the fund into court or to a stakeholder is proper practice, and thereby no rights 
are lost.” 

[2] As no beneficiary was named to receive the money, the court, with full 
authority to act, very properly ordered it to be paid to the administratrix. 

Decree of the lower court is affirmed. 


PERLMAN v. NEW YORK LIFE INS. CO. 
Superior Court of Pennsylvania. July 14, 1932. 
161 Atlantic Reporter 752. 
INSURANCE. 
Waiver of premiums and disability benefits held not enforceable under life 
policy, where disability terminated before receipt of proof. 

Such benefits were not enforceable where the disability terminated 
before proof was received under life policy providing for benefits upon 
proof that insured is and has been totally disabled for not less than three 
months immediately preceding receipt of proof, since by the very terms 
of the policy the furnishing of proof of existing disability was a condition 
precedent to their recovery. 

(For other cases, see Insurance, Dec. Dig. § 362.) 


Jud Appeal from Court of Common Pleas, Allegheny County; Elder W. Marshall, 
udge. 
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Action by Benjamin Perlman against the New York Life Insurance Company, 
From a judgment for defendant non obstante veredicto, plaintiff appeals. 

Affirmed. 

The relevant portions of the policy directed to be included provide: 

Ninth. Said policy of insurance provides on the first page thereof as follows: 

“And upon receipt of due proof that the insured is totally and presumably 
permanently disabled before age 60, as defined under ‘Total and Permanent Dis- 
ability’ on the second page hereof, the Company agrees to pay to the insured Two 
Hundred Fifty ($250.00) Dollars each month; and to waive payment of premiums 
as provided therein.” 
, Tenth. Said policy of insurance provides on the second page thereof as fol- 
OWS: 

“Disability shall be considered total whenever the insured is so disabled by 
bodily injury or disease that he is wholly prevented from performing any work, 
from following any occupation, or from engaging in any business for remuneration 
or profit, provided such disability occurred after the insurance under this policy 
took effect and before the anniversary of the policy on which the insured’s age 
at nearest birthday is sixty. 

“Upon receipt at the Company’s Home Office before default in payment of 
premium, of due proof that the insured is totally disabled as above defined, and 
will be continuously so totally disabled for life, or if the proof submitted is not 
conclusive as to the permanency of such disability, but establishes that the insured 
is, and for a period of not less than three consecutive months immediately pre- 
ceding receipt of proof has been, totally disabled as above defined, the following 
benefits will be granted: 

“(a) Waiver of Premium—The Company will waive the payment of any 
premium falling due during the period of continuous total disability, the premium 
waived to be the annual, semiannual or quarterly premium according to the mode 
of payment in effect when disability occurred. 

“(b) Income Payments—The Company will pay to the insured the monthly 
income stated on the first page hereof ($10 per $1,000 of the face of this policy) 
for each completed month from the commencement of and during the period of 
continuous total disability.” 


Argued before Trexler, P. J., and Keller, Gawthrop, Cunningham, Baldrige, 
Stadtfeld, and Parker, JJ. 

Arthur M. Grossman, of Pittsburgh, for appellant. 

Louis H. Cooke, of New York City, and William H. Eckert and Smith, 
Buchanan, Scott & Gordon, all of Pittsburgh, for appellee. 

KELLER, J. 

The life insurance policy sued upon is not a contract of health insurance; it 
provides for the payment of benefits for total and permanent disability, and, 
better to define or make clear what is meant by “total and permanent disability,” 
it sets up certain standards, which, upon due proof being given the company that 
they exist—that is, are existing at the time such proof is made, not, did exist in 
the past—the company agrees that they shall be considered as “total and per- 
manent disability” and entitle the insured to benefits as such, until such time as 
they may be relieved and the disability terminated. 

The relevant portions of the policy will be found in the statement of the 
reporter. An examination of these extracts will make it clear that the provisions 
for proof of disability are all in the present tense, or of a present and prospective 
character. Thus (italics ours), “upon receipt of due proof that the insured ts 
totally and presumably permanently disabled”; “disability shall be considered total 
whenever the insured is so disabled by bodily injury or disease that he is wholly 
prevented from performing any work,” etc.; “upon receipt * * * of due proof 
that the insured is totally disabled as above defined, and will be continuously so 
totally disabled for life, or if the proof submitted is not conclusive as to the 
permanency of such disability, but establishes that the insured is, and for a period 
of not less than three consecutive months immediately preceding receipt of proof 
has been, totally disabled as above defined,” etc. 

In the present case it is admitted that the insured was sick with pneumonia 
and consequently disabled from performing any work for a period of ninety-nine 
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days, but that he had recovered from his illness and was able to perform work 
and follow his usual occupation or engage in business for remuneration or profit, 
before he made proof to the company of such disability; and such disability was 
therefore not continuing nor existing at the time claim was made, nor for the 
three months immediately preceding the receipt of proof by the company. He was 
therefore not within the provisions of the policy entitling him to disability bene- 
fits. The furnishing of proof of existing disability was a condition precedent to 
the recovery of benefits and the waiver of payment of premiums. Courson Ex’rx 
v. N. Y. Life Ins. Co., 295 Pa. 518, 145 A. 530; Brams v. N. Y. Life Ins. Co., 
209 Pa. 11, 14, 148 A. 855. 


We adopt the following excerpt from the opinion of the learned court below 
entering judgment for the defendant non obstante veredicto: “It will be noted 
that the company’s liability was * * * made to depend upon receipt of proof 
not only of the fact of disability, but of the fact that such disability continues. 
Thrice the required proof is described as proof that ‘the insured is * * * dis- 
abled, that is, disabled presently, at the moment of making proof. Again, if the 
proof submitted is not conclusive as to the permanency of disability, and that is 
this case, the requirement is that the disability must [exist and] have existed ‘for 
a period of not less than three months immediately preceding receipt of proof.’ 
Although it may have been for three months’ duration, a disability which had 
terminated some four or five days before proof was received is not a disability 
which existed for three consecutive months ‘immediately preceding receipt of 
proof.’ The language employed in the policy is clear and unequivocal, and. sus- 
ceptible of but one meaning and construction—that the proof must show that the 
disability continues and has not theretofore ceased. The purpose of such provision 
is obvious. It was that benefits should be paid only for disabilities which, so far 
as could be ascertained, were permanent. It was not proposed to compensate for 
temporary disablements. If the disability continued for three consecutive months, 
it was presumably permanent, but if, before receipt of proof, the disability had 
ceased, what theretofore had appeared to be permanent was then demonstrated to 
have been merely temporary; for an incapacity thus limited in time, no intention 
to compensate can be found anywhere within the policy. This is not a case where 
enforcement of the provision as to proof voids the policy or works forfeiture. 
The policy yet continues as a contract of insurance on plaintiff’s life, with pro- 
vision for benefits in case of total and permanent disability hereafter. The parties 
have merely agreed, in their contract, that, as a condition precedent to liability by 
defendant to pay benefits and waive premiums, proof must be furnished that the 
disability is a continuing one, and therefore actually or presumably permanent in 
character. We have no power to circumvent a bargain thus made and expressed.” 

The policy contract in suit must not be confused in its terms with insurance 
contracts which provide for notice to the company of the happening of loss on a 
definite past date, such as loss by death, or by fire, or by casualty, etc., when, by 
their terms, the right of recovery accrues, and proof of loss is only a step in the 
procedure. This contract, relating as it does to a disability existing and continuing 
at the time claim is made and proof is given the company, makes the furnishing 
of such proof a condition precedent to the right to the benefits thus secured by 
the policy. 

The eighth assignment of error is overruled. The others are dismissed. The 
judgment is affirmed. 


HICKMAN vy. ZAETNA LIFE INS. CO. OF HARTFORD, CONN. No. 13445. 
Supreme Court of South Carolina. July 7, 1932. 
164 Southeastern Reporter 878. 
1. INSURANCE. 


_Insured is “totally disabled” within life policy when unable to do work for 
which trained, and on which he depends for living. 


(For other cases, see Insurance, Dec. Dig. § 516.) 
2. INSURANCE. 
Evidence of insured’s total disability at time of cancellation of life policy, 
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where she continued work intermittently thereafter, held insufficient to raise jury 
question. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from Common Pleas Circuit Court of Richland County; M. S. Wha- 
ley, Judge. 

Action by Irene Hickman against the Aitna Life Insurance Company of 
Hartford, Conn. From a judgment dismissing the action, plaintiff appeals. 

Affirmed. 

John E. Edens and James S. Verner, both of Columbia, for appellant. 

McKay & Manning, of Columbia, for respondent. 

STABLER, J. 

This action was brought in the county court for Richland county by a cer- 
tificate holder insured under a group policy of insurance taken out by the Pacific 
Mills with the defendant company upon certain of its employees; the certificate 
being issued subject to the terms and conditions of the policy and for the sum of 
$1,000. We quote here the following pertinent provisions of the contract: “If 
any employee, before attaining the age of sixty years and while insured hereun- 
der, becomes totally disabled and presumably will thereafter during life be un- 
able to engage in any occupation or employment for wage or profit * * * such 
employee shall be deemed to be totally and permanently disabled. Upon receipt 
at the Home Office of the Insurance Company, during the continuance of insur- 
ance on such employee, of satisfactory evidence of such disability, the Insurance 
Company will waive further payment of premium for the insurance upon the life 
of such employee and in lieu of all other benefits provided for on such life under 
this policy, will pay the amount of insurance in force upon such life at the time 
such disability commenced.” 

The plaintiff alleged that, while the insurance was in full force and effect, 
she “became totally and permanently disabled as a result of heart trouble, high 
blood pressure, kidney trouble, pellagra and loss of mental faculties,” and that 
since September 1, 1929, she has been unable to engage in any occupation or em- 
ployment for wage or profit, and will be totally disabled for the rest of her life. 
The answer of the company was in effect a general denial. On trial of the case, 
July, 1931, the court directed a verdict for the defendant on the ground that there 
was no evidence that the plaintiff was totally and permanently disabled prior to 
the cancellation of her certificate of insurance. From this order the plaintiff 
appeals. 

One question only is presented for our consideration, Did the trial judge 
commit error in directing the verdict? 

The meaning of the words “total permanent disability,” as used in contracts 
of insurance such as the one before us, has been considered by this court in a 
number of cases. 


[1] In Taylor v. Insurance Co., 106 S. C. 356, 91 S. E. 326, L. R. A. 1917C, 
910, it was held that in an insurance policy of this kind a person is “deemed to- 
tally disabled when he is no longer able to do his accustomed task, and such work 
as he has only been trained to do, and upon which he must depend for a living.” 

In Berry v. Insurance Co., 120 S. C. 328, 113 S. E. 141, 142, the court quoted 
the following with approval: “The rule prevailing in most jurisdictions is that 
the ‘total disability’ contemplated by an accident insurance policy does not mean, 
as its literal construction would require, a state of absolute helplessness which 
can result only from loss of reason, since as long as one is in full possession of 
his mental faculties he is capable of transacting some part of his business, what- 
ever it may be, although he is incapable of physical action. On the contrary, 
these courts, giving consideration to the object of the contract, hold that the ‘total 
disability’ contemplated by the agreement is inability to do substantially all of the 
material acts necessary to the prosecution of the insured’s business or occupation, 
in substantially his customary and usual manner.” : 

In Brown v. Insurance Co., 136 S. C. 90, 134 S. E. 224, 225, the following is 
quoted from 14 R. C. L. 1316: “If the prosecution of the business required the 
insured to do several acts and perform several kinds of labor, and he is able to 
do and perform one only, he is as effectually disabled from performing his busi- 
ness as if he were unable to do anything required to be done, and while remaining 
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in that condition he suffers loss of time in the business of his occupation. Nor 
does the provision contemplate absolute physical disability to transact any kind 
of business pertaining to one’s occupation, but it is sufficient if his injuries are 
such that common care and prudence require him to desist from transacting any 
such business in order to effect a cure.” See, also, McCutchen v. Life Insurance 
Co., 153 S. C. 401, 151 S. E. 67; Gresham v. A&ina Life Insurance Co., 159 S. C. 
326, 156 S. E. 878; Davis v. Life Insurance Co., 164 S. C. 444, 162 S. E. 429, three 
recent decisions in which this court sanctioned and approved the construction 
given the term in the earlier cases. 

[2, 3] With these principles in mind, we now turn to an examination of the 
evidence in the case at bar. The certificate of insurance was issued in February 
1927, and was canceled on October 28, 1929. The plaintiff testified that she was 
thirty-nine years old and a widow with four children; that she had been in the 
employ of the Pacific Mills about six or seven years, and had worked that entire 
time as a spooler in the mill, with the exception of about eight months in the 
cloth room; that she quit the mill in April or May, 1930, for the reason that she 
was “entirely disabled to work”; that, although she had been sick for about three 
years, she had gone on as long as she could, working only a part of the time dur- 
ing the last two years, as she had four children to support. 

Dr. Roof, a witness for the plaintiff, testified that he had known the plaintiff 
for about four years; that he had treated her while she was working at the Pa- 
cific Mills; and that the first time that he saw her was in the winter of 1927-1928. 
He further testified : 

“At that time she had a high blood pressure, a chronic kidney condition and 
a nervousness which I attributed to the high blood pressure. Then the next time 
I saw her was in the spring of 1928, and off and on, at varying intervals straight 
on up until I wasn’t city physician any more. During that time she had pellagra, 
high blood pressure and myocarditis. 


“Q. Myocarditis means what? A. Enlarged heart, and a chronic nephritis. 

“Q. And that means what? A. Chronic kidney trouble. 

“Q. In your opinion is that woman at the present time, or has she been for 
the time that you have known her able to engage in mill work? A. She has been 
what I would call totally disabled since the first time I ever saw her. 

“Q. Do you think she will be that way the rest of her life time or do you 
think she will get well? A. She will be that way the rest of her life.” 

Dr. Adcock, who also was a witness for the plaintiff, stated that he had 
known her about five months, during which time he had treated her, and testified 
as follows: 

“Q. Would you mind telling her condition? A. Her condition has been since 
I have seen her, she has had a high blood pressure, a myocarditis, she has present 
a symptom of pellagra, her arteries are also somewhat hardened, and she has 
chronic nephritis, a kidney condition. 

“Q. In your opinion is she disabled from carrying on her work as a mill work- 
er? A. She is disabled absolutely. 

“Q. Do you think she will be disabled for the rest of her life? A. There is 
no question of it in my mind. * * * 

“Q. In your opinion how long would you say she has been suffering with this 
trouble? A. There is certainly no way for me to be absolutely sure and accurate 
about that. It is perfectly impossible. You can see that I cannot be very ac- 
curate, but I don’t see with this hyper-tension and the result from her condition, 
how it could come on under say a year or two, at least. You certainly wouldn’t 
see it under that time and I suspect that it goes back further than that time.” 

Mrs. Ada Love also testified that she had known the plaintiff for about seven 
years, and that she had been sick “off and on for the last three years.” When 
asked to describe briefly what condition plaintiff had been in and what witness 
had seen, she replied: “She would go to the mill and work and come out and 
sometimes she would work a week and sometimes she would be out and come 
home sick and send for me and I would go there and she would be nervous and 
looked like her eyes glittered, she would scare me sometimes when I would come 
in and look at her and I have been over there when she would be so nervous she 
couldn’t hardly talk and I would wait on her and she has called me twelve o'clock 
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. night to come to her house when I would be asleep. She would send someone 
or me.” 

Counsel for appellant contends that the testimony made an issue of fact for 
the jury as to the question of plaintiff's total disability prior to October 28, 1929, 
the date of the cancellation of her certificate of insurance; and that the fact that 
she did some work “off and on,” as she testified, for several months after that 
date, did not, under our decisions, justify a directed verdict for the defendant. 

Upon careful consideration of the entire evidence, we are inclined to the view 
that the trial judge was correct in his holding. The plaintiff alleged that she be- 
came totally disabled on or about September 1, 1929, a few months before the 
cancellation of her insurance. Dr. Roof testified that he saw her for the first 
time in the winter.of 1927-1928, and that she was then “what I would call totally 
disabled.” Exactly what he meant by that expression is not clear. The court 
will assume, in the face of certain physical facts, that he did not intend to imply 
that she was reduced to a state of utter helplessness; he clearly had in mind some 
less strict standard of total disability. If he meant, however, the language used 
to have the significance given to the expression “total permanent disability” by 
this court in its construction of that term as used in insurance contracts of this 
kind, then the admitted fact that plaintiff continued to do her customary work in 
the usual manner, though perhaps intermittently, for several years thereafter, 
shows his statement to be absolutely erroneous. In other words, in the face of 
this fact, the statement of the witness was a mere assertion or expression of 
opinion of no probative value, and could not create an issue of fact as to plain- 
tiff’s total disability. As we have said, the testimony showed that plaintiff con- 
tinued to do the work she had been doing all the while, substantially in the usual 
manner, though irregularly, to the date of her resignation in April or May, 1930. 
In fact, this is the only inference to be drawn from her testimony, as she declared 
that she was never discharged but quit work voluntarily, when she did stop, on 
account of her health. While it appeared that plaintiff was seriously afflicted, 
there was no evidence upon which the jury could have predicated a finding that 
she was “totally disabled,” under the court’s construction of the term as used 
in ‘a policy of this kind, before or at the time of the cancellation of her insur- 
ance. 

The iudgment of the lower court is therefore affirmed. 

Blease, C. J., and Bonham, J., concur. 


Carter, J., concurs in result. 


DU RANT v. ZETNA LIFE INS. CO. No. 13443. 


Supreme Court of South Carolina. July 16, 1932. 
164 Southeastern Reporter 881. 
1. INSURANCE. 


Insured is “totally disabled” when he is unable to do customary work, for 
which trained, upon which he depends for living. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

2. INSURANCE. 

Evidence of insured’s total disability under life policy, where he performed 
customary work after alleged disability commenced held insufficient to raise jury 
question. 

Although physician testified that insured had high blood pressure, 
myocarditis, interstitional nephritis, and syphilis, since physician examined 
insured in February, 1930, yet evidence disclosed that he worked from 
then until he was discharged on June 19, 1930, when alleged disability com- 
menced and later when he was employed for eight weeks in similar work. 
(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from Common Pleas Circuit Court of Richland County; M. S. Whaley, 
Judge. 

Action by Dudley Du Rant against the AZtna Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. 

Reversed and remanded, with direction. 

McKay & Manning, of Columbia, for appellant. 
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U. L. Rast and C. T. Graydon, both of Columbia, for respondent. 

BonHAM, J. 

The respondent was employed at Pacific Mills, Columbia, S. C., and was 
insured under a group policy which provided that, if any employee of the Mill, 
before attaining the age of 60 years, or while insured under their policy, became 
totally disabled and therefore was unable to engage in any occupation or employ- 
ment for wage or profit (italics added), he should be entitled to receive from the 
insurance company the sum of $1,000. Plaintiff by his complaint alleged that while 
he was in the employ of the Pacific Mills, and before he attained the age of 60 
years, to wit, on or about the 19th day of June, 1930, he became totally and 
permanently disabled under the conditions and terms of said policy. The company 
refused to pay him, and he brought this action. On motion of defendant plaintiff 
was required to make his complaint more definite and certain by stating the nature 
and cause of his alleged disability. The amended complaint set forth that the 
alleged total and permanent disability was a result of high blood pressure, chronic 
myocarditis, chronic interstitional nephritis, and syphilis. The answer to the 
amended complaint was a general denial. 

The case was heard by Judge Whaley in the county court of Richland county, 
with a jury. At the close of the testimony for plaintiff, counsel for defendant made 
a motion for nonsuit on the ground that “there is not sufficient evidence of total 
and permanent disability.” 

The motion was refused; the presiding judge saying: “That makes a matter 
of evidence for a very weak case, but it does not make his evidence fall down, 
so as to say there is none. Under the doctor’s testimony, I keep in mind when 
I handle a matter as a question of law, where there is something very obvious, 
such as that foot and bone case, but when it comes to a matter of disease the 
doctor has to tell me about that. If he says that is there and permanently, the 
fact that a man goes ahead and works from time to time is no evidence that has 
to be set up against what the doctor says and that can overcome it entirely. I 
cannot do that. There is evidence to go to the jury. Of course, all that evidence 
weakens his case and weakens the doctor’s conclusion, but it is for the jury to 
weigh and not for me.” 

At the conclusion of all the testimony defendant’s counsel made a motion for 
directed verdict for defendant on the same grounds upon which the motion for 
nonsuit was predicated and the additional ground that “it is now shown that this 
policy of insurance was cancelled prior to the time the man became disabled.” 
The motion was refused. 

The jury found for the plaintiff the amount sued for. Motion for new trial 
was denied. This appeal followed. 

There are four exceptions. Appellant’s counsel in their brief say: “All four 
exceptions may be grouped under one heading: There was not sufficient evidence 
of total and permanent disability on 28th of June, 1930, to warrant that issue 
being submitted to the jury in view of the undisputed facts that a month there- 
after plaintiff was able to begin work and continue almost uninterruptedly for 
approximately eight weeks, when he was discharged for drinking on the job.” 

{1, 2] The court is confronted in this appeal with the decision of the ques- 
tion whether a medical theory of the total and permanent disability of a person 
is potent to overcome the undisputed evidence of the physical fact that the person 
was able, after he was alleged to be disabled to perform the same sort of work 
he was always accustomed to do. 


The plaintiff was discharged from his employment the 19th day of June, 
1930. He alleges in his complaint that on or about that very day he became totally 
and permanently disabled under the terms of the policy, which terms are that 
such disability rendered him unable to engage in any occupation or employment 
for wage or profit. His medical witness says this is so because plaintiff had high 
blood pressure, myocarditis, interstitional nephritis, and syphilis, and had had these 
since he first examined him in February, 1930. Yet he worked from then till he 


was discharged on June 19th, and again when employed for eight weeks at similar 
work. 


In the case of Davis v. Metropolitan Life Insurance Co., 164 S. C. 444, 162 
S. E. 429, 431 (the last utterance of this court on this subject), the court said: 





1016 ‘The Insurance Law Journal, Vol. 79 [Nov., 1932 


“the insured is deemed ‘totally disabled’ when he is no longer able to do his 
customary tasks and such work as he has only been trained to do and upon which 
he must depend for a living.” 

In that case Davis was in the employ of the express company, which employ- 
ment required him to lift and handle heavy trunks and express packages which 
required the use of both hands and arms. He was accidentally shot in one arm 
from which he lost the use of it to a large degree, and was rendered unable to 
perform the work required in his former position. He subsequently secured light 
work as night watchman, the duties of which were “to go around and look after 
the grounds—look after fires—pull the lights and get up the mail.” 

In the present case, after the time plaintiff was declared to be totally dis- 
abled, he continued for eight weeks to do the very sort of work he was accus- 
tomed to do up to the middle of September, about five and a half months before 
he brought this action. In March, 1931, he fixes the period at which he became 
totally disabled as June 19, 1930, the day of his discharge. His policy expired 
June 30, 1930. { 

Was there evidence of total and permanent disability aside from the medical 
theory to send the case to the jury? Plaintiff and Mr. Ryalls, his employer, were 
the only other witnesses in his behalf. Describing his pains, plaintiff said: “] 
would have drunk headaches and blind spells and hurting around my heart.” On 
cross-examination of him, this occurred: 

“Didn’t they turn you off because you were drinking on the job? That’s what 
he said he run me off for. 

“That is what he told you? Yes, Sir. 

“He ran you off, told you you were drinking on the job? Yes, Sir. 

“You didn’t have to be told that, you knew you were drinking on the job 
I drink a little whiskey. 

“I am talking about that occasion, didn’t they run you off because they saw 
you were drunk? That’s what he said he did. 

“You were drinking? I had taken a drink before I left home. 

“And he caught you—now that was in May last—1930 was it not? Yes, Sir. 

“Wasn’t it in September 1930 that they ran you off for drinking? Yes, Sir. 

“You were working at the Capital City when they ran you off? Yes, Sir.” 

Mr. Ryalls, under whom he worked, testified that plaintiff did odd jobs around 
outside of the mill; that he was always looking for easy jobs; said he was able 
to carry a pipe that did not weigh over 100 pounds; wanted to go out and work 
with the men on the street cutting grass and light work like that. Witness dis- 
charged him for loafing on his job. Witness had the impression plaintiff was a 
lazy negro trying to get an easy job. Did not know whether he was sick or not. 
Witness did not think he was; that the only time he ever complained to witness of 
being sick was when he caught him loitering at the rest place where the men eat 
dinner. As far as witness could tell he looked like he was all right all the time. 

It is impossible to read the evidence of plaintiff and his witness Ryalls with- 
out coming to the conclusion that he was a malingerer, shirking hard work. And, 
conceding that he had the physical ailments which his medical witness says he had, 
the only reasonable inference which could be drawn from the evidence is that he 
was able to do, and did, the very class of work he was accustomed to do up to 
the very day of his discharge and the day he claims to have become disabled 
and for eight weeks thereafter when he was discharged for drinking on the job. 
He says he did no work from the middle of September, 1930, till the time of the 
trial, but he does not testify, nor does any one in his behalf, that he endeavored 
to get work, or tried to work. He does say he was unable to work. 

The conclusion is inescapable that plaintiff was not disabled totally and per- 
manently within the terms of the policy of insurance. 

It was error not to grant the motion for directed verdict in favor of the 
defendant. 

It is the judgment of the court that the judgment of the lower court be, and 
is, reversed, and the case is remanded to that court, with direction to enter judg- 
ment for defendant under rule 27 of this court. 

Blease, C. J., and Stabler and Carter, JJ., concur. 
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ROBERTS v. SOVEREIGN CAMP OF WOODMEN OF THE WORLD. 
No. 13462. 
Supreme Court of South Carolina. Aug. 2, 1932. 
164 Southeastern Reporter 893. 
1. INSURANCE. : 


Subordinate camp of Woodmen of the World is only the agent of Sovereign 
Camp for collection and remittance of dues (Code 1932, § 8047). 

(For other cases, see Insurance, Dec. Dig. § 697.) 
2. INSURANCE. 2 

Agreement by subordinate camp of Woodmen of the World to pay member’s 
dues would not alone relieve default in payment of dues to Sovereign Camp. 

(For other cases, see Insurance, Dec. Dig. § 755[2].) 
4. INSURANCE. 

Evidence as to whether minds of parties met so as to result in contract for 
exchange of existing for new fraternal insurance certificate, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 825[1].) 
5. INSURANCE. 

Evidence as to whether fraternal insurance society was estopped to claim 
that old insurance certificate was not in force held for jury. 

(For other cases, see Insurance, Dec. Dig. § 825[1].) 


Appeal from Common Pleas Circuit Court of Laurens County; C. C. Feather- 
stone, Judge. 

Action by Cora Roberts against the Sovereign Camp of the Woodmen of the 
World. From a judgment on a directed verdict for defendant, plaintiff appeals. 

Reversed and remanded. 

Huff & Huff and R. E. Babb, all of Laurens, for appellant. 

O. L. Long, of Laurens, for respondent. 

3LEASE, C. J. 

The respondent, Sovereign Camp of the Woodmen of the World, is a fraternal 
beneficiary association, with authority to insure the lives of its members, and has 
subordinate camps. 

This suit by the appellant against the respondent, tried in the court of com- 
mon pleas for Laurens county, was brought to recover the amount claimed by her 
as beneficiary of an insurance policy issued by the respondent on the life of 
Alfora A. Roberts, husband -of the appellant, in the sum of $1,000. 

Payment of the policy was refused by the respondent on the ground that the 
insured had failed to comply with the constitution and by-laws of the Sovereign 
Camp; that the Sovereign Camp reccived no dues from the insured for the month 
of May, 1929; that the insured was in arrears with his dues; that his policy 
lapsed, and the beneficiary was not entitled to any benefits under the policy. 

A motion for a directed verdict in favor of the respondent on the grounds 
mentioned was granted by the trial judge, Hon. C. C. Featherstone, who said he 
was “loath to direct a verdict,” but under his view of the law, on consideration of 
the evidence, he was bound to do so. 

The appeal here is from the stated result of the cause in the lower court. 

It appears from the testimony that Roberts, a member of Cotton Wood Camp 
No. 725, located at Laurens, had a policy, or benefit certificate, in the sum of 
$1,000, payable to the appellant, which was issued by the Sovereign Camp on 
September 8, 1913, under the provision that monthly dues of $1 should be paid 
by the insured to the Sovereign Camp; that default in the payment of dues, or 
any increase of dues, should be cause for suspension, and, in such case, the policy 
should not be of force during the period of suspension. 


Under a plan adopted about December 31, 1919, the monthly dues payable to 
the Sovereign Camp were increased to $2.35. The choice was given, however, to 
the holder of the policy to continue payment at the former rate, with the difference 
between the old and new rates to be charged as a lien, bearing interest, against 
the certificate, to be deducted from the face of the same when it should mature. 

The plan last mentioned continued in effect until April 1, 1929, when the 
Sovereign Camp formulated a new proposal to the effect that the certificates then 
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outstanding, with liens chargeable against them, should be exchanged for new 
certificates with increased rates payable: thereon, which, as it was represented, 
would not be subject to any deduction on account of principal or interest charges 
constituting a lien against the old certificate, but would be good for full face 
value, besides praqviding additional benefits and privileges that the original cer- 
tificate did not carry. 

A special representative of the Sovereign Camp was sent out from the home 
office, at Omaha, Neb., to each local camp to explain the policy exchange propo- 
sition to the members of the subordinate camps. One of the representatives of the 
Sovereign Camp, Mr. Charles G. Moore, on April 13, 1929, visited the home of 
Roberts, who had been sick for several years, confined to his home practically all 
the time, and much of the time in bed. During the period of the extended jll- 
ness of Roberts, his dues had been paid by his local camp, which, by a resolution 
regularly adopted at a meeting of the camp, had authorized its clerk to make pay- 
ment of the monthly dues of $1, which had to be remitted to the Sovereign Camp, 
under the old plan of permitting the balances of dues to be charged as a lien 
against the certificate. 

Mr. Moore persuaded Roberts, the insured, to agreeing, conditionally, to the 
proposed exchange of the old certificate, on which the payments were being kept 
up by the local camp, for the new certificate, which would not be subject to any 
deduction, but which would require payment of increased monthly dues, and the 
payment for which increased dues the subordinate camp had not made any pro- 
vision. In the arrangement for the exchange of certificates, Mrs. Roberts, the 
beneficiary, represented her husband in the discussion thereabout. Concerning the 
circumstances under which the exchange was made, Mrs. Roberts testified as 
follows: 

“Q. What was the condition under which it had to be changed? A. He 
claimed that it was a state law and that it had to be. 

“Q. Did you have to pay him any money? A. Yes, Sir. I paid him Two 
Dollars and Eighty-four cents. * * * 

“Q. Were you willing to change the policy right off? A. I told him if it was 
satisfactory with the camp, if they were willing to keep his dues paid up as they 
had been I was willing to change the policy. He said he would go and see Mr. 
Montgomery (the Clerk) and see if he was willing to do that; and if they were 
willing to keep it up as they had been, I told him to change the policy, but if 
not to send the old one back. He said he would. 

“Q. If it was not all right for Mr. Montgomery to keep it up, to give you the 
old policy back? <A. Yes, sir. * * * 


“Q. Why were you not willing to pay the increased premium? A. I was not 
able. 

“Q. If he had not made the proposition that he would have the local camp to 
take care of the increased premium would you have swapped policies? A. No, 
or - t 

“Q. Did they send the old policy back? A. No, sir. They sent me a new 
policy. 

“Q. How did it come to you? A. It came by mail. * * * 5 

“Q. At the time your husband died did you know his dues for the month of 
May had not been paid? A. No, sir. 

“QO. Did Mr. Montgomery notify you that they would not pay them? A. No, 
sir. They had not notified me.” ’ 

It was shown that the insured died June 18, 1929, just about two months after 
the visit of the special representative, and at a time when only one month’s dues 
were in arrears, if there were arrears, under the law. 

The clerk of the subordinate camp, Mr. Montgomery, testified that he told the 
special represenative of the Sovereign Camp that the local camp was carrying 
Roberts, and how long it had carried him; also that he agreed on the part of the 
subordinate camp to continue paying the $1 (or $1.10) per month, but he made 
no payment to the Sovereign Camp after the April, 1929, payment, because the 
dues for the insurance had been increased under the last plan, and he was look- 
ing to the insured to pay the difference (as we understand, $1.74 monthly dues) 
that it was necessary to remit under the increased rates for the new certificate. 
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[1] The rulings of the trial judge to the effect that, under our statutes, the 
decisions of this court, and the constitution and by-laws of the Sovereign Camp, 
the subordinate camp is only the agent of the Sovereign Camp for the purpose of 
collecting and sending in the dues, were correct. See section 4160, Civil Code of 
1922 (section 8047, Code of 1932); Sternheimer v. Order of United Commercial 
Travelers, 107 S. C. 291, 93 S. E. 8; Crumley v. Sovereign Camp, 102 S. C. 386, 
8 S. E. 954, Ann. Cas. 1916D, 594; Watson v. Sovereign Camp, 116 S. C. 360, 
108 S. E. 145. 

[2] Even an agreement on the part of the subordinate camp to make payment 
of the dues of a member out of the camp funds will not of itself operate to 
relieve a default in the payment of the member’s dues—particularly in view of 
the provision of section 97 (b) of the constitution and by-laws, to the effect that 
“no Camp shall pay the installment of assessment of any member unless the same 
is actually transferred from the Camp’s funds into the hands of the Clerk on or 
before the last day of the month in which such installment of assessment is due 
and payable by the member, and the Clerk shall enter such payment upon his 
record, showing the date it was paid by the Camp.” 

The circumstances, however, under the testimony of Mrs. Roberts, the bene- 
ficiary, present an entirely different ground of recovery. According to her testimony, 
the exchange of the old certificate was based on the condition that the subordinate 
camp should agree to take care of the increased dues and keep them up, and, ii it 
was not all right for the clerk of the subordinate camp to keep up the dues on 
the new certificate, then the old certificate would be returned. In addition, Mrs. 
Roberts testified that she was not able to pay the increased dues, and had to de- 
pend on the subordinate camp to keep up the payments; hence her insistence that 
the old certificate was to be returned, unless the subordinate camp agreed to keep 
up the payments on the new certificate. 

[3] The truth of the evidence presented, and all inferences most favorable 
to the appellant therefrom, must, at least, be assumed in consideration of the 
motion for a directed verdict in favor of the respondent. That legal principle has 


been so long well recognized that it is a waste of time to cite authority to sustain 
it. 


[4] In our opinion, it is a permissible inference from the testimony above 
referred to that there was not such meeting of the minds in regard to the ex- 
change of the certificates—the old for the new—as to constitute a contract between 
the parties completing the transaction of exchange. Mr. Chief Justice Watts, for 
this court, in Alexander v. Kerhulas, 151 S. C. 354, 149 S. E. 12, 13, said: “The 
law has always recognized conditional deliveries of papers, * * * and it has 
invariably been held that the intention of the parties controlled as to whether a 
delivery was absolute or conditional.” Likewise, it was said by Mr. Justice Marion, 
in Powers v. Rawls, 119 S. C. 134, 112 S. E. 78, 85, that “intention has been called 
the essence of delivery.” See, also, Carolina National Bank v. Wilson, 153 S. C. 
251, 150 S. E. 765. 

[5] There is also at least a permissible inference from the testimony of Mr. 
Montgomery, the clerk of the subordinate camp, that the camp would have con- 
tinued to take care of the smaller amount of dues payable on the old certificate, 
and that the default in the payment of the dues, resulting in the suspension of 
Roberts, would not have occurred except for the act of the Sovereign Camp, 
through its special representative, in endeavoring to persuade the insured into the 
proposed exchange of his old certificate for the new one, which required the 
payment of increased dues. The element of estoppel, characterized as “conduct of 
the party estopped which misled” (Harvey v. Philadelphia Life Insurance Co., 
131 S. C. 405, 127 S. E. 836, 838), enters, therefore, into the case, to be considered 
in connection with the testimony tending to show that the condition on which the 
exchange of the certificates was made failed of complaince. 

The appellant, in our opinion, was entitled to have the suggested theory of the 
case, the right of recovery on the old certificate, subject to deduction of the amount 
of any lien indebtedness existing thereon, submitted to the jury. 

Anything we have said with reference to the evidence as a whole, or any 
portion thereof, is not to be understood as expressing an opinion on our part as 
to the truth of such evidence, or its value, if true. Our references to the evidence, 
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adduced in the trial, have been for the sole purpose of showing the permissible 
inferences which might be drawn therefrom by a jury. 

The judgment of this court is that the judgment of the lower court in fayor 
of the respondent, based on the directed verdict, is reversed, and the cause re- 
manded to that court for a new trial. 

Stabler and Carter, JJ., and G. B. Greene, Circuit Judge, concur. 

Bonham, J., concurs in result. 


EDWARDS v. GRAND LODGE K. P. OF SOUTH CAROLINA. No. 1345] 
Supreme Court of South Carolina. July 18, 1932. 
165 Southeastern Reporter 181. 
1. INSURANCE. 


_Instruction that jury might consider notice in financial cards on question of 
waiver of fraternal benefit association’s constitutional provision that member 
would be suspended who became $3 in arrears in dues held proper under evidence. 

Receipt books, called “financial cards,” issued by the fraternal benefit 
association, contained a notice to the effect that members who became in 
arrears in their dues for six months would be suspended and lose their 
rights as to insurance. 

(For other cases, see Insurance, Dec. Dig. § 826[1].) ° 
; — from Common Pleas Circuit Court of Richland County; M. S. Wha- 
ey, Judge. 

Action by Fannie Edwards against the Grand Lodge Knights of Pythias of 


South Carolina. From a judgment in favor of plaintiff, defendant appeals. 
Affirmed. 


N. J. Frederick, of Columbia, for appellant. 

S. M. Busby, of Columbia, for respondent. 

BueasE, C. J. 

The defendant, a fraternal benefit association for negroes, on December 4, 
1919, issued and delivered to William Edwards, a member of one of defendant's 
subordinate lodges, Dickerson Lodge No. 9, located at Columbia, an insurance 
policy for $300, in which the plaintiff, the wife of Edwards, was named as bene- 
ficiary. Upon the death of the insured, the defendant refused to make payment, 
on the ground that the insured was not in good standing at the time of his death, 
on account of having failed to pay his dues. 

The trial, in the county court of Richland county, before his honor, Judge 
Whaley, resulted in a verdict and judgment in favor of the plaintiff for the full 
amount of. the policy. The defendant, by its appeal to this court, questions the 
correctness of the judgment below, for the reasons to which we hereinafter advert. 


[1] The constitution of defendant, a part of the contract with insured, pro- 
vided that, if the insured became in arrears in his dues to the amount of $3, he 
should be suspended, and that neither he nor his beneficiary would be entitled to 
any benefits under the terms of the policy. The defendant claimed, and sought 
to establish by evidence it presented, that the insured was in arrears in his dues 
more than $3 on May 7, 1931, when he was suspended for nonpayment of dues, 
and that he had not heen reinstated at the time of his death on June 6, 1931. Re- 
ceipt hooks, called “financial cards,” issued by the sovereign lodge—not by the 
subordinate lodge—were, from time to time, after the adoption of the constitu- 
tion and delivery of the policy, sold for a small fee and delivered to the insured 
at the instance of the sovereign lodge, for the purpose of keeping the record of 
the payment of dues by the insured. These cards contained a notice to the effect 
that members who became in arrears in their dues for six months would be sus- 
pended and lose their rights as to insurance. There was some question in the 
evidence as to whether or not the insured was in arrears for six months at the 
time of his death. The trial judge charged the jury that the notice in the financial 
cards might be considered by them on the question of waiver of the rules and 
regulations of the defendant, and the provisions of its constitution, to the effect 
that a member would be suspended who became in arrears to the extent of $3 or 
more. The defendant questioned the correctness of that charge, but we are of 
the opinion that it was a proper instruction to the jury under the evidence. 

The plaintiff claimed that the insured had in his possession five of the re- 
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ceipt books, or financial cards, showing that he had paid his dues in full up to 
the time of the last payment due by him preceding his death. She produced four 
of these books, and the defendant admitted their correctness. The plaintiff testi- 
fied as to the loss of one of the books. A witness for the plaintiff, Mr. White, 
testified that he had seen in the possession of the insured one book, not pro- 
duced in the court, a receipt book, for 1931, containing entries showing payments 
by the insured of his dues for that year to a time sufficient to have kept the in- 
sured in good standing. The defendant contends that the testimony of Mr. White 
was not admissible. 

[2] We are inclined to think that, had proper objection been made by the de- 
fendant, the court should have ruled out the testimony of Mr. White, because 
there was no proper proof of the loss of the book, and no proper proof as to the 
entries contained therein. Counsel for the defendant admitted, however, that 
there had been some evidence as to the loss of the book. He did not offer ob- 
jection to the testimony of Mr. White as to the 1931 book and the entries he had 
seen. Counsel’s failure to make proper objection at the proper time is, of course, 
a waiver of any right now to object to the introduction of the testimony about 
which he complains. 

[3] We find no error on the part of the trial judge in refusing to grant the 
motion for a new trial, as complained of by the defendant. While the evidence 
of the defendant, tending to show that the insured was not in good standing, was 
right strong, there was some evidence to show confusion in the keeping of the 
records as to payments by the insured on the part of the subordinate lodge, and 
the evidence, already pointed out, as to the lost receipt book and what it showed. 

The judgment below is affirmed. 

Stabler, Carter, and Bonham, JJ., concur. 


WILKES et al. v. CAROLINA LIFE INS. CO. No. 13473. 
Supreme Court of South Carolina. Aug. 17, 1932. 
165 Southeastern Reporter 188. 
1. INSURANCE. 


In action against insurer for damages for inception, and putting in operation, 
of iraudulent design to compel lapse of policies by refusing to accept premiums, 
complaint held not demurrable. 

There was running throughout complaint as cause of action the un- 
derlying allegation that it was purpose of insurer’s agent to force lapse 

of policies by refusing to collect or accept any more premiums. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

Appeal from Common Pleas Circuit Court of Chester County; Wm. H. 
Grimball, Judge. 

Action by Archie Wilkes and another against the Carolina Life Insurance 
Company. From an order sustaining a demurrer to the complaint, and from an 
order striking certain allegations from the complaint, plaintiffs appeal. 

Order sustaining the demurrer reversed, and order striking allegations from 
the complaint affirmed. 

James H. Glenn, of Chester, for appellants. 

Tobias & Turner, of Columbia, and Gaston, Hamilton & Gaston, of Chester, 
for respondent. 

BonHaM, J. 


In 1928 Tena Crenshaw took out a policy of insurance in the Fidelity Life 
Insurance Company, upon the life of Archie Wilkes, of which she was the bene- 
ficiary. Some time in 1929 Carolina Life Insurance Company took over this pol- 
icy from the Fidelity Company, assumed the obligation of carrying out the con- 
tract of insurance, and thereafter received the premiums on the policy. Tena 
Crenshaw took out other policies of insurance in Carolina Life Insurance Com- 
pany on the lives of Lizzie Hughes, Fred McCullough, Maggie Shiver, Virginia 
McCollough, Susie Craig, in all which policies she was the beneficiary, and on 
all of which policies she paid the premiums. She also took out a policy in the 
same company on her own life. : 


She brings six actions against the Carolina Life Insurance Company, one 
on each of the policies on the life of another and in which she is beneficiary, and 
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in each action joins with herself the person who is insured in that particular 
policy. The issues in all of the actions are the same, and the disposition of one 
will determine all. The allegations in all of the complaints are substantially the 
same. 

The complaint is unduly long and abounds in unnecessary allegations and 
matters of argument. For the purpose of considering this appeal, it is necessary 
only to state that for cause of action the complaint alleges, upon information and 
belief, that the district manager of the defendant, at Chester, had conceived the 
design of bringing about the cancellation of these policies and of receiving no 
more premiums thereon, in order to enrich the defendant company and to defraud 
and cheat the plaintiffs herein of all of their valuable rights in said policies. And, 
in order to effect his purpose, refused to accept premiums when tendered, and re- 
fused to call for the collection of premiums as was his custom, and prevented 
any one from being at the office in Chester to receive premiums when carried 
there. That by this means, and in pursuance of his fraudulent design, he brought 
about a cancellation of the policies in which plaintiff was named beneficiary. 

The defendant demurred to the complaint on three grounds: 

First. “* * * In that it appears upon the face of the complaint that there 
could be no legal cancellation of the policy on the date alleged, for the reason 
that the premiums are alleged to have been paid, and not refunded, and any no- 
tice of, or attempt at cancellation * * * would be ineffective.” 

Second. If insured had died during the period of the policy, the defendant 
would at all times have been liable. 

Third. That it appears from the allegations of the complaint that, the pre- 
miums having been paid, and retained by the defendant, and not refunded, or 
tendered back, the policy as a matter of law could not have been canceled by the 
notice of, or attempt at, cancellation. 

At the same time the defendant made a motion to strike the complaint in the 
twenty-six particulars set out in the notice of the motion. 

The demurrer and the motion to strike were heard by Hon W. H. Grimball, 
circuit judge, then presiding in the Sixth circuit. He sustained the demurrer and 
granted the motion to strike the complaint in twenty of the twenty-six specifica- 
tions upon which the motion was predicated. 

From these orders the plaintiffs appeal. 


[1] The order sustaining the demurrer has reference to but one policy, that 
which was on the life of Archie Wilkes. It completely ignores all the allegations 
of the complaint which relate to the other policies, and the refusal of the de- 
fendant’s collector and district manager to accept the premiums tendered. Des- 
pite the fact that there had been struck from the complaint twenty irrelevant al- 
legations, there remain in it many others which show that the action is not pre- 
dicated alone upon the action of defendant’s agent in relation to this one policy, 
but upon the agent’s conduct in relation to all of the policies in the defendant 
company in which Tena Crenshaw is the beneficiary. The action is not brought 
to compel the insurance company to accept the premiums; it is not brought to en- 
join the company from declaring this policy canceled, or forfeited; nor is it 
brought to reinstate the policy. It is brought to recover damages for the incep- 
tion and putting in operation of a fraudulent design to compel the forfeiture or 
lapse of all of these policies, by refusing to accept the premiums, and thereupon 
to declare them canceled for the nonpayment of premiums. What difference does 
it make if the premiums on this policy were paid for all of November, 1930? The 
order sustaining the demurrer declares that the complaint alleges that “all pre- 
miums which were due on the policy for the month of November 1930 had been 
paid, and that the Company had received payment of all premiums, which kept the 
policy in full force and effect through November.” Hence there was no can- 
cellation and no cause of action was stated. 


But the exact language of paragraph 8 of the complaint, after it was deleted 
by the order to strike, is this: “That on or about November 12, 1930 all premiums 
due on this policy for the month of November 1930 had been paid, and that all 
premiums due * * * by plaintiff, Tena Crenshaw, in defendant’s Company were 
paid up to date.” (Italics added.) (Viz. November 12, 1930.) “That the col- 
lector or district manager of defendant Company called, as was his custom * * * 
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at the house of plaintiff, Tena Crenshaw, for the weekly premiums on this and 
other policies. That plaintiff had already paid on the policy the premiums for 
November in advance. That * * * she tendered the agent $1.50 for one week’s 
premium due either the week of November 12, 1930, or November 19, 1930.” That 
the agent refused to receive them and left the house “in an angry mood.” 

It is easily deducible that the complaint is intended to allege that the plaintiff 
contended that she had paid the premiums on this policy for November in ad- 
yance, which contention the agent denied; that therefore he refused to accept the 
other premiums, and set about his purpose to have all the policies canceled. 

The complaint alleges, further, that a few days after November 12, 1930, a 
representative from defendant’s district office at Rock Hill called upon plaintiff 
and informed her that the Chester district agent had advised the Rock Hill dis- 
trict manager that he, the Chester district manager, was not going to accept any 
more premiums from the plaintiff, Tena Crenshaw. That he was not going to call 
at the home of plaintiff for these premiums, nor was he going to receive any more 
premiums from her when sent to the office at Chester, and that he was going to 
have the home office to lapse the policies. The Rock Hill representative then pro- 
posed that he have the policies revived, and that plaintiff send the weekly pay 
ments by mail to the Rock Hill office. This she declined to do, but informed him 
that she expected the company to revive her policies which had been wrongfully 
canceled. Paragraph 12 escaped the process of deletion, and as it stands alleges: 
“That subsequent to the above incidents and during the month of November 1930, 
and before the policies were in arrears, she was advised by numerous people that 
the Chester district manager had stated that all seven of Tena Crenshaw’s pol- 
icles had been lapsed by the home office on account of a disagreement between 
him and the plaintiff, Tena Crenshaw.” 

The complaint further alleges the design to lapse all of the policies by refus- 
ing to accept any more premiums and by making it impossible for plaintiff to pay 
them at the Chester district office. 

It is manifest that there is running throughout the complaint, as the cause 
of action, the underlying allegation that it was the purpose of defendant’s agent 
to force a lapse of the policies, all of them, by refusing to collect or accept any 
more premiums. Concede, if you will, that this policy was alive during the 
month of November 1930. Is it alive now? If it is not, is its demise due to the 
wrongful acts of defendant? These things are alleged in the complaint and 
make questions for the jury to answer. 

[2] The complaint is verbose and far from easy of construction, but we 
think it states a cause of action. If it is lacking in clarity, it is open to defend- 
ant to move to have it made more definite and certain. 

It was error to sustain the demurrer. 

There was no error in sustaining the motion to strike the complaint. More 
of it might well have been eliminated. 

It is the judgment of this court that the order sustaining the demurrer be re- 
versed, and that the order striking the complaint be affirmed. 

Blease, C. J., and Stabler and Carter, JJ., and W. C. Cothran, A. A. J., concur. 


WINTERS MUT. AID ASS’N, CIRCLE NO. 2, v. REDDIN. No. 1548—5866. 
Commission of Appeals of Texas, Section A. May 16, 1932. 
49 Southwestern Reporter 1095. 
ll. INSURANCE. 
In action on certificate in mutual aid association, instruction defining “total 
disability” held error. 
Court instructed that, if plaintiff was suffering from impairment of 
feet of such nature as rendered him unable to perform work necessary 
to be done to successfully follow occupation of tenant farmer or barber 
and all other substantial occupations open to a laboring man, then he 
would be totally disabled. Such instruction was erroneous, since “total dis- 
ability” does not mean absolute physicial disability of the insured to trans- 
act any kind of business pertaining to his occupation, but exists if he is 
unable to do any substantial portion of the work connected therewith. 


(For other cases, see Insurance, Dec. Dig. § 524.) 
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12. INSURANCE. mW eas: 

Provision in certificate of mutual aid association that membership is based on 
application on file in office and made part of contract in accordance with by-laws 
does not authorize radical change in member’s rights, absent showing reservation 
of such power. 

(For other cases, see Insurance, Dec. Dig. § 54.) 
13. INSURANCE. ; aod ; ; 

Where subsequent by-law of mutual aid association conflicts with contract of 
insurance, legally entered into, contract controls. 

(For other cases, see Insurance, Dec. Dig. § 54.) 
14. INSURANCE. i 

Ordinarily, there can be no change in insurance contract, except by consent of 
both parties. 

(For other cases, see Insurance, Dec. Dig. § 54.) 
15. INSURANCE. ; oe 

In action on certificate of mutual aid association, court properly excluded 
amended constitution and by-laws making radical changes in rights of insured after 
issuance of certificate. 

(For other cases, see Insurance, Dec. Dig. § 54.) 


Error to Court of Civil Appeals of Eleventh Supreme Judicial District. 
Action by J. E. Reddin against Winters Mutual Aid Association, Circle No. 2. 
To review a judgment of the Court of Civil Appeals [31 S.W.(2d) 1103], affirm- 
ing a judgment of the district court in favor of plaintiff, defendant brings error. 
Reversed. 7 


Beall & Beall, of Sweetwater, and O. L. Parish, of Ballinger, for plaintiff in 
error. 


Thomas J. Coffee and Thomas & Coffee, all of Big Spring, for defendant in 
error. 

SHARP, J. 

J. E. Reddin sued Winters Mutual Aid Association, Circle No. 2, of Winters, 
Tex., and A. O. Strother, president of the board of directors, R. L. Stokes, 
secretary-treasurer, C. G. Smith, Fred Tinkle, and John Q. McAdams, directors of 
said association, for $1,000, with interest thereon, from December 15, 1928, until 
paid, at the rate of 6 per cent. per annum, and recovered judgment against Winters 
Mutual Aid Association for that amount. An appeal was made to the Court of 
Civil Appeals at Eastland, and the judgment of the trial court was affirmed. 31 
S.W. (2d) 1103. 


Upon application of Winters Mutual Aid Association the Supreme Court 
granted a writ of error. 

Defendant in error moves that the petition for writ of error in this cause be 
dismissed, and that this cause be dismissed from the docket for the following 
reasons: 

(1) That original cause No. 5120 was tried in the district court of Mitchell 
county, Tex., and judgment rendered therein on the 9th day of November, 1929; 
that an appeal was duly made to the Court of Civil Appeals and the judgment of 
the trial court was affirmed by that court. That the cause is now pending in the 
Supreme Court upon writ of error which was granted. 


(2) That on the 11th day of January, 1932, Winters Mutual Aid Association 
filed a petition in the district court of Mitchell county in the nature of a bill in 
equity, asking that the judgment rendered therein in cause No. 5120 be vacated 
and set aside, alleging that certain perjured testimony was given by defendant in 
error; that plaintiff in error did not learn of these facts until long after the 
original trial was had, and not in time to have presented them to the trial court 
in a motion for new trial, or that they could have been brought up by appeal. 
Citation was asked on said plea, and defendant in error filed an answer thereto. 
Certified copies of the petition and answer accompany the motion made by de- 
fendant in error to dismiss the petition for writ of error and also the cause from 
this docket. 


[1-3] The courts of this state are liberal in construing the rights of litigants 
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jn prosecuting appeals to the appellate courts. However, when a writ of error is 
granted hy the Supreme Court, it has the effect to deprive the trial court of juris- 
diction of that case pending the appeal. The writ applied for and granted was 
based upon the errors committed by the trial court and Court of Civil Appeals 
in disposing of the merits of this cause. Until those issues are disposed of, the 
Supreme Court has exclusive jurisdiction. The rule is well settled that, if it ap- 
pears that the matters complained of in the equitable suit to vacate the original 
judgment could have been presented to the trial court in the original proceedings, 
and brought up by appeal for review, a suit in equity to vacate the judgment would 
not lie. This rule rests upon the principle that it is the policy of the law to avoid 
a multiplicity of suits. Waggoner v. Knight (Tex. Com. App.) 231 S. W. 357; 
Sumner v. Crawford, 91 Tex. 129, 41 S. W. 994, 995: Hermann v. Allen, 103 Tex. 
382, 128 S..W. 115. The rule is also well established that the right to appeal or 
bring error may be waived by pursuing a remedy inconsistent with an appeal or 
writ of error. 3 Tex. Jur. p. 159, § 100. The foregoing rules will not be invoked 
in this case, unless it is shown that plaintiff in error has pursued a remedy in- 
consistent with an appeal or writ of error, or that the matters complained of in 
the suit in equity to set aside the original judgment could have been presented to 
the trial court for a ruling thereon, and brought up by appeal. 


[4,5] The courts of this state have established a rule that any person in- 
jured in a judgment may at a subsequent term institute a suit to set aside such 
judgment and retry the cause. This is an equitable proceeding. The essential 
elements must be alleged showing in particular that the judgment was obtained 
through the wrongful conduct of the opposite party, unmixed with fault upon 
the part of the complainant, and, moreover, that the complainant has a meritorious 
defense which, if heard, would probably bring about a different result. This pro- 
ceeding is essentially a new suit upon which citation must issue, if no voluntary 
appearance be made. The proceeding does not contemplate the granting merely 
of a new trial, but it contemplates a re-examination of the entire case. For a 
full discussion of the rules announcede with respect to filing of a suit to vacate a 
judgment rendered at a prior term of the court, we refer to the following 
decisions: Johnson v. Templeton, 60 Tex. 238; Nevins v. McKee, 61 Tex. 412; 
Sharp v. Schmidt, 62 Tex. 263; Roller v. Woolridge, 46 Tex. 485; Overton v. 
Blum, 50 Tex. 417; Etna Ins. Co. v. Brannon, 99 Tex. 398, 89 S. W. 1057, 1060, 
2L. R. A. (N. S.) 548, 13 Ann. Cas. 1020; Owens v. Foley, 42 Tex. Civ. App. 49, 
93 S. W. 1003 (W. ref.); Humphrey et al. v. Harrell (Tex. Com. App.) 29 
$.W.(2d) 963; Empire Gas & Fuel Co. v. Noble et al. (Tex. Com. App.) 36 
$.W.(2d) 451; Brown v. Clippinger, 113 Tex. 364, 256 S. W. 254; Harding v. 
W. L. Pearson & Co. (Tex. Com. App.) 48 S.W.(2d) 964. 


[6-8] An appeal by writ, of error is to review the errors committed by the 
trial court and the Court of Civil Appeals. A suit in equity to set aside the 
judgment goes to the very foundation of the judgment, and does not involve 
a revision of the judgment for errors committed. The functions of such a suit 
are entirely distinct from the functions of an appeal from the judgment assailed. 
The pleadings filed in the trial court to vacate the judgment rendered at a prior” 
term show that none of the matters complained of in this appeal are alleged as a 
cause for vacating the judgment. Of course litigants will not be permitted to 
review in the suit in equity to vacate the original judgment any matters involved 
in the appeal, or that could have been brought up by appeal in the original 
proceedings. 


[9] When we consider this record in the light of the foregoing rules, the 
fact that plaintiff in error is prosecuting an appeal from the original judgment 
does not affect its right to file a suit in equity to set aside that judgment, nor 
does the filing of the equitable proceedings to vacate the original judgment affect 
the jurisdiction of the Supreme Court to pass upon this appeal. In our judg- 
ment, the proceedings filed in the trial court to vacate the judgment upon equitable 
grounds are not inconsistent with the appeal in this cause. The sufficiency of the 
allegations contained in the petition is not involved here. Therefore, we overrule 
the motion to dismiss the application for a writ and the cause from the docket. 

[10] Plaintiff in error also contends that, the case having been submitted to 
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the jury upon special issues, it was error for the trial court to give the explanation 
in connection with special issue No. 2, which was in effect a general charge. 

The trial court submitted to the jury special issue No. 2 which reads: “Is the 
plaintiff, J. E. Reddin, totally disabled? Answer Yes or No. Answer Yes.” 

The court, in connection with issue No. 2, gave the following explanation 
which reads as follows: “If you find from the evidence that the said J. FE. Reddin 
is suffering from impairment of his feet of such nature and to such extent as 
renders him unable to perform all labor and work necessary to be done to enable 
him to successfully follow the occupation of a tenant farmer and to render him 
unable to perform all labor and work necessary to enable him to successfuily 
follow the occupation of a barber, and as to render him unable to perform all 
the work and labor necessary to enable him to successfully follow any and all 
other substantial occupations open to a laboring man, and which he would be 
able to follow were it for the condition of his feet, then the said J. E. Reddin 
is totally disabled within the meaning of the above question; but if the said J. E. 
Reddin is able to perform all the work and labor necessary to enable him to follow 
the occupation of a tenant farmer, or the occupation of a barber, or of any other 
substantial occupation open to a laboring man which he would be able to follow 
were it not for the condition of his feet, then he is not totally disabled.” 

Plaintiff in error in timely manner excepted to the explanation given by the 
trial court in connection with special issue No. 2, upon the following grounds: 
(1) That it was a general charge; and (2) that the definition of “total disability,” 
as applied to the facts of this case, was incorrect. 

The Court of Civil Appeals held that there was no error in giving this ex- 
planation. Article 2189, R. S. 1925, provides that, when a case is submitted on 
special issues, the court shall submit only “such explanations and definitions of 


legal terms as shall be necessary to enable the jury to properly pass upon and 
render a verdict on such issues.” 


It is clear that the special charge given was not an explanation such as con- 
templated by the statute and is not a definition. It is clearly a general charge and 
is improper where a case is submitted to the jury upon special issues. Texas & 
P. Ry. Co. v. Perkins (Tex. Com. App.) 48 S.W.(2d) 249; Kemper v. Police 
& Firemen’s Ins. Ass’n (Tex. Com. App.) 48 S.W.(2d) 254, on motion for re- 
hearing; Turner v. Missouri, K. & T. R. Co. (Tex. Civ. App.) 177 S. W. 204; 
Humble Oil & Refining Co. v. McLean (Tex. Com. App.) 280 S. W. 557; Owens 
v. Navarro County Levee Imp. Dist. (Tex. Civ. App.) 281 S. W. 577; Anderson 
& Co. v. Reich (Tex. Com. App.) 260 S. W. 162; Texas & N. O. Ry. Co. v. 
Harrington (Tex. Com. App.) 235 S. W. 188; Worden v. Kroeger (Tex. Com. 
App.) 219 S. W. 1094; St. Louis & Southwestern Ry. Co. v. Hudson (Tex. Com. 
App.) 17 S.W.(2d) 793; Radford Grocery Co. v. Andrews (Tex. Com. App.) 
15 S.W.(2d) 218. 

[11] In addition to being a general charge, complaint is made that it is in- 
correct. In substance, the jury is instructed that, if they find J. E. Reddin is 
suffering from impairment of his feet of such nature as renders him unable to 
perform all labor and work necessary to be done to successfully follow the occu- 
pation of a tenant farmer or barber and all other substantial occupations open to 
a laboring man, then the said Reddin would be totally disabled within the meaning 
of the question. This statement is clearly erroneous. Commonwealth Bonding & 
Casualty Insurance Co. v. Bryant (Tex. Sup.) 240 S. W. 893; Great Southern 
Life Ins. Co. v. Johnson (Tex. Com. App.) 25 S.W.(2d) 1093, 1097. Judge 
Greenwood in the case of Commonwealth Bonding & Casualty Ins. Co. v. Bryant, 
supra, states the rule clearly upon this question in the following language: “The 
language of the policy is fairly and justly susceptible of the interpretation, which, 
we think, should be given to it, that the larger indemnity was promised if the 
injuries rendered the insured substantially unable, in the exercise of ordinary care, 
to perform every material duty pertaining to his occupation. Fidelity & Casualty 
Co. v. Getzendanner, 93 Tex. 487, 53 S. W. 838, 55 S. W. 179, 56 S. W. 326; 
Fidelity & Casualty Co. v. Jomer (Tex. Civ. App.) 178 S. W. 806, 808 (W. of 
E. ref.) ; North American Accident Ins. Co. v. Miller (Tex. Civ. App.) 193 S. W. 
750, 755 (W. of E. ref.); 14 R. C. L. 1316; 5 Joyce on Insurance (2d Ed.) § 
3032 (c); Foglesong v. Modern Brotherhood of America, 121 Mo. App. 548, 97 
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Ss, W. 240; Lobdill v. Laboring Men’s Mutual Aid Ass’n, 69 Minn. 14, 71 N. W. 
696, 38 L. R. A. 537, 65 Am. St. Rep. 542.” 

Judge Ryan, in the case of Great Southern Life Insurance Company v. John- 
son, supra, held: “A policy requiring payment for total disability ordinarily is not 
one of indemnity against loss of income but against loss of capacity to work. 6 
Cooley's Briefs on Insurance (2d Ed.) 5536. ‘Total disability’ is necessarily a 
relative matter, and must depend chiefly on the peculiar circumstances of each 
case and on the nature of the occupation or employment and the capabilities of the 
person injured. It does not mean absolute physical disability of the insured to 
transact any kind of business pertaining to his occupation, but exists if he is 
unable to do any substantial portion of the work connected therewith. Id. 5539.” 
This assignment should be sustained. 

Plaintiff in error further contends that the Court of Civil Appeals erred in 
overruling the following assignment of error, which is as follows: “The court 
erred in refusing to permit the defendant to introduce in evidence the Constitution 
and By-Laws of Winters Mutual Aid Association of Winters, Texas, as passed 
and amended November 7, 1928, after said Constitution and By-Laws had been 
proved by R. L. Stokes, Secretary of said association, and that said association 
had no other rules and regulations, other than those offered in evidence, and that 
said instrument as offered in evidence, constituted the entire Constitution and By- 
Laws of said association, and was properly signed by the Directors of said 
Association.” 

We adopt the following statement from the opinion of the Court of Civil 
Appeals, which reads: 

“Citizens’ Mutual Aid Association, an alleged unincorporated association, on 
December 10, 1923, issued to J. E. Reddin a certificate of membership therein. 
The certificate contained the recitation that his membership was based upon his 
application, ‘which application is filed in the office of the Citizens’ Mutual Aid 
Association of Winters, and made a part of this contract, and in accordance with 
the by-laws of the Association.’ The application, among other things, stated that 
the age of the applicant was forty-two years, and that his occupation was that 
of barber. The certificate of membership also contained the following relevant 
provisions : 

““B. In the event of the Insured becoming totally and permanently disabled 
because of sickness while in good standing and before having reached the age of 
65 years, will be paid $1.00 for each member in good standing at the time of such 
total disability, not to exceed $1,000.00. 


““C. In the event of the Insured, while in good standing, suffers the loss of 
both eyes, both hands, both feet, or any two of the above members, such member 
will be paid $1.00 for each member in good standing at the time of such loss, not 
to exceed $1,000.00.’ 

“About January 1, 1926, the association was merged with another similar 
association, and thereafter conducted under the name of Winters Mutual Aid 
Association, Circle No. 2. Subsequent to the merger, upon calls for three assess- 
ments fo $1 each, claimed to be in arrears. Reddin remitted the amount claimed, 
accompanying same with a health certificate, dated May 21, 1927, among other 
things stating: ‘I am in good health at this time and free from any disease which 
would prevent me from obtaining life insurance, and that my eyes and limbs are 
normal.’ This suit was afterwards brought by said J. E. Reddin against Winters 
Mutual Aid Association, Circle No. 2, seeking to recover upon said certificate for 
an alleged injury, occurring about December 15, 1928, through which he lost the 
use of both feet ‘due to fallen arches.” * * * 


“Among the defenses of the defendant, in addition to general and special 
exceptions and a general denial, were: (1) That the constitution and by-laws of 
the Citizens’ Mutual Aid Association were part of the contract of insurance and 
contained a provision for subsequent amendment binding upon the members, and 
also a provision that the issuance of any new certificate should automatically can- 
cel a former certificate. That after Citizens’ Mutual Aid Association was taken 
over by appellant, the constitution and by-laws were so amended as to define the 
loss of feet and total disability in such way as to preclude any right of recovery 
by insured upon the alleged facts, and that a new certificate had been issued and 
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properly mailed to the insured, thus having the effect of cancelling the certificates 
sued on. (2) That insured had become delinquent in the payment of dues and 
had been reinstated because of certain representations as to his health, and that 
his eyes and limbs were normal, which it was alleged were false representations 
resulting in the forfeiture of his rights under the certificate. (3) That material 
misstatements were made in the original application, having the effect to avoid 
liability under the contract.” 

The certificate of membership, dated December 10, 1932, issued by the Citi- 
zens’ Mutual Aid Association, also contains the following provision: “That his 
membership is based upon his application, which applcation is filed in the office 
of the Citizens’ Mutual Aid Association of Winters, Texas, and made a part of 
this contract and in accordance with the By-Laws of the Association.” 

Defendant in error contends: 


(a) That the only purpose for which the amended constitution and by-laws 
of the association were offered in evidence was to show that benefits provided 
for in the certificate of insurance were attempted to be changed, and that such 
amended constitution and by-laws were not admissible in evidence. 


(b) That the amendments to the constitution and by-laws having been made 
after the issuance and delivery of the certificate of insurance sued upon, such 
amendments are void and ineffective to the extent wherein they attempt to 
change or eliminate the beriefits provided for in said contract of insurance. 


(c) That the management and control of the association being vested in a 
self-perpetuating “board of directors,” and the members of the association not 
having any say or participation in such management, any attempt on the part of 
such management to change the contract of insurance without the consent of the 
members is void. 


Plaintiff in error further contends that, by the terms of the amended constitu- 
tion and by-laws, the provisions of the original certificate issued by Citizens’ 
Mutual Aid Association dated December 10, 1923, to Reddin had been super- 
seded by a new certificate issued thereunder. The constitution and by-laws of 
the Citizens’ Mutual Aid Association was introduced in evidence, and they do not 
change the provisions of the certificate sued upon. The amendment sought to be 
introduced in evidence was purported to have been adopted by Strother and 
others, as board of directors of the Winters Mutual Aid Association, Circle No. 
2, on November 7, 1928. The record shows that the original certificate issued to 
Reddin by the Citizens’ Mutual Aid Association was dated December 10, 1923. 
According to the contention of defendant in error the reinstatement certificate 
was issued May 21, 1927. 

It will be noted that the original certificate issued to Reddin provided that 
his membership was based upon his application which was filed in the office of 
the association and made a part of the contract “and in accordance with the By- 
Laws of .the Association.” In the by-laws referred to, no provision is shown 
therein which authorizes the association to change or amend the contractual re- 
lations entered into with its members as shown in the certificate issued. 


[12-14] The rule is well established that a provision in the insurance certi- 
ficate of a member of a mutual aid association by which it was stated that his 
membership was based upon his application, which application is filed in the 
office of the association and made a part of his contract “and in accordance with 
the By-Laws of the Association,” when it is not shown that the by-laws at the 
time of the issuance of the certificate of insurance expressly reserved the power 
to alter or change the contract in its essential parts, did not authorize the govern- 
ing body to make a radical change in his rights, as by changing the terms of the 
certificate to eliminate some of the essential benefits given to the member. If a 
subsequent by-law of the association is in conflict with its insurance certificate, 
and the contract of insurance is legally entered into, the contract as expressed in 
the certificate will control. The rule also prevails that ordinarily there can be no 
change in the contract of insurance as made, except by the consent of both parties. 
Ericson v. Supreme Ruling, Fraternal Mystic Circle, 105 Tex. 170, 146 S. W. 
160, 162; Wirtz v. Sovereign Camp, W. O. W., 114 Tex. 471, 268 S. W. 438; In- 
dependent Order of Puritans v. Brown (Tex. Civ. App.) 229 S. W. 939; Smith 





Life] Ford et al. v. Grand United Order of Odd Fellows 1029 
of State of Texas 


y. Our United Brotherhood (Tex. Civ. App.) 191 S. W. 199; 45 C. J. p. 35; 19 
RC. L. p. 1202. 

Judge Brown in the case of Ericson v. Supreme Ruling, Fraternal Mystic 
Circle, supra, in construing the provision of a policy of insurance in a benefit so- 
ciety, said: “The provision in Ericson’s policy, by which he agreed to comply 
with the orders and by-laws adopted in future, is invoked to sustain the re-rating 
by the committee; but that had reference only to such regulations as have refer- 
ence to the members, duties and conduct as a member, and did not embrace an 
act that would produce a radical change in his rights. Morton v. Supreme Coun- 
cil, etc, 100 Mo. App. 76, 73 S. W. 259.” 

The general rule is also announced in 45 C. J. p. 35 as follows: “Alterations 
made in the constitution and by-laws of a fraternal benefit society, whether by 
amendment or repeal of existing provisions or by the enactment of new provis- 
ions, will be given a prospective operation unless it clearly appears that they were 
intended to operate retrospectively, even though the laws of the society expressly 
authorize alterations therein, and although the member agreed to be: bound by 
future changes; and even where a retrospective operation was intended, the al- 
terations do not govern the rights and liabilities of pre-existing members and 
their beneficiaries if vested rights would thereby be defeated or the obligation cf 
contracts be impaired.” 

The general rule relating to assessments is also stated in 45 C. J. p. 44, § 35, 
cc, as follows: “By the weight of authority a society may alter its constitution 
and by-laws so as to increase the amount of assessments payable, where the mem- 
ber consents thereto, as by an express agreement to pay all assessments that may 
be levied, or where the power to alter is reserved and the member agrees 
in his contract to be bound by future as well as existing laws of the so- 
ciety, provided the increase is not unreasonable nor discriminatory and is neces- 
sary to carry out the purposes of the organization and perform existing obliga- 
tions, notwithstanding representations to prospective members that the rates 
would never be increased.” 

[15] Whether or not the last-cited rule prevails in this state, when it is 
shown that, at the time the certificate of insurance was issued by a mutual aid 
association organized under the laws of this state, it was provided in its constitu- 
tion and by-laws that it expressly reserved the power to alter or change the con- 
tract in its essential parts, is not before us for a decision, and therefore it is not 
necessary to pass upon that question. This assignment should be overruled. 

We recommend that the judgments of the Court of Civil Appeals and the 
trial court be reversed, and this cause remanded to the district court for another 
trial in accordance with this opinion. 

Cureton, C. J. 

Judgments of the Court of Civil Appeals and district court are both reversed, 
and the cause remanded, as recommended by the Commission of Appeals. 

We approve the holdings of the Commission of Appeals on the questions dis- 
cussed in its opinion. 


FORD et al. v. GRAND UNITED ORDER OF ODD FELLOWS OF STATE, 
OF TEXAS. No. 2229. 
Court of Civil Appeals of Texas. Beaumont. May 25, 1932. 
Rehearing Denied June 1, 1932. 
50 Southwestern Reporter (2d) 856. 


1. INSURANCE. 

Service on officer of local lodge held not proper service on fraternal benefit 
society under statute providing for service on insurance commissioner (Rev. St. 
1925, § 4843). 

(For other cases, see Insurance, Dec. Dig. § 814.) 

3. INSURANCE. 

Statute exempting “Odd Fellows” from chapter regulating fraternal benefit 
societies refers to “Independent Order of Odd Fellows,” composed of white peo- 
ple (Rev. St. 1925, art. 4820, et seq.; art. 4857). 

Rev. St. 1925, art. 4857, providing that art. 4820 et seq. shall not ap- 
ply to grand or subordinate lodges of Masons, “Odd Fellows,” etc., refers 
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to the “Independent Order of Odd Fellows,” composed of white people, 
and not to the “Grand United Order of Odd Fellows in the State of 
Texas,” composed of colored people, since article 4857 shows that it 
was not intended to exempt the insurance department of any of the 
orders named as exempt, it being commonly known that the “Independ- 
ent Order of Odd Fellows,” the one composed of white people, had no 
insurance department, and the insurance departments of the other 
named being excepted. 

(For other cases, see Insurance, Dec. Dig. § 689.) 

4. INSURANCE. 

Where beneficial association recognizes applicability of statute governing 
such associations, third party cannot question it (Rev. St. 1925, art. 4820 et seq.). 

(For other cases, see Insurance, Dec. Dig. § 687.) 

5. INSURANCE. 

Rule or by-law of benefit society forbidding assignment of policy after in- 
sured’s death is void, since unreasonable restriction on right to contract and con- 
travening statute authorizing transfer of interest in nonnegotiable written instru- 
ment (Rev. St. 1925, art. 569, 4820 et seq.). 

After death of insured, promise to pay matures, and is no longer 
contingent, but is a debt due and payable to the beneficiary, the right to 
which is fully vested in beneficiary, and the right to own property carries 
with it the right to control and dispose of it in such manner as does not 
Contravene statute law or public policy. 

(For other cases, see Insurance, Dec. Dig. § 797%.) 

7. INSURANCE. 

Statute declaring void assignments forbidden by policy or plan of benefits 
held not to invalidate assignment by beneficiary after death of member, although 
forbidden by by-laws (Vernon’s Ann. Civ. St. art. 5068a). 

(For other cases, see Insurance, Dec. Dig. § 797%.) 

Appeal from Jefferson County Court; W. S. Nichols, Judge. 

Suit by A. E. Dixon Ford and husband against Grand United Order of Odd 
Fellows of the State of Texas. Judgment was rendered against defendant, by 
default, suit was filed by the Grand United Order of Odd Fellows of the State 
of Texas to review the judgment rendered against it by default, and both causes 
were consolidated. From a judgment vacating the default judgment and allow- 
ing plaintiff only a partial recovery, plaintiffs appeal. 

Reversed and rendered. 

D. E. O’Fiel, of Beaumont, for appellants. 

Ewell: Strong, Jr., and Orgain, Carroll & Bell, all of Beaumont, for appellee. 

O’Quinn, J. 

The Grand United Order of Odd Fellows of the State of Texas is a fraternal 
benefit society organized and existing under and by virtue of chapter 8, title 78, 
of the Revised Statutes of the State of Texas, doing business under the lodge 
system, with its domicile at Houston, Harris county, Tex. June 12, 1919, it had 
a local lodge at Kountze, Tex., being No. 3991. On about that date it issued its 
endowment policy No. 13048 to Maggie Limbrick in the sum of $300, payable to 
Ranzy Limbrick, husband of Maggie Limbrick. At the time said policy was exe- 
cuted and delivered, Maggie Limbrick was accepted as a member of Grand House- 
hold of Ruth, No. 13, the female branch of said organization. Thereafter, about 
August 15, 1927, her husband having died, at the request of Maggie Limbrick 
said certificate was canceled and a new certificate, No. 13048, was issued, payable 
to Ethel R. Evans, daughter of Maggie Limbrick. This certificate was in the 
sum of $300, and also contained a burial benefit clause in the sum of $75. This 
new certificate was delivered to and accepted by Maggie Limbrick September 28, 
1927. Maggie Limbrick died April 8, 1928. At that time all dues and assessments 
due upon said policy had been paid and said certificate was in full force and ef- 
fect, and thereupon the sums named in said certificate became due and payable to 
said Ethel R. Evans. April 9, 1928, Ethel R. Evans transferred and assigned the 
said policy of insurance to Beaumont Citizens’ Mortuary, which was owned and 
operated by appellant A. E. Dixon Ford, for a valuable consideration, and said 


Ford gave notice to said Grand United Order of Odd Fellows of the State of 
Texas of said assignment. 
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July 5, 1928, A. E. Dixon Ford, joined by her husband, claiming to be the 
holder and owner of the proceeds of said insurance policy by the assignment of 
same to her by Ethel R. Evans, the beneficiary named in the policy, brought suit 
in the county court at law of Jefferson county, Tex., against the Grand United 
Order of Odd Fellows of the State of Texas, to recover the sums stated in the 
policy. Citation was issued and served on Cliff Davis, who was then the Noble 
Grand of Mitchell Lodge No. 10391, at Beaumont, Tex., one of the local and 
subordinate lodges of said Grand United Order of Odd Fellows of the State of 
Texas, said Cliff Davis being the local officer in charge of said Mitchell Lodge. 
He was served as the local agent of the defendant order. 

No answer was filed by the defendant order. October 8, 1928, judgment was 
rendered by default in favor of A. E. Dixon Ford against the defendant, Grand 
United Order of Odd Fellows of the State of Texas, in the sum of $375. 

The agreed statement of facts states that said Ford was in no way related 
to deceased, Maggie Limbrick, nor had any insurable interest in her life; that the 
insurance policy was transferred by the named beneficiary, Ethel R. Evans, to 
said Ford in consideration of the payment by said Ford of the burial expenses in- 
curred in the interment of Maggie Limbrick, which was the only means with which 
the burial service could be procured and but for which the burial could not have 
been made in the manner desired by said Ethel R. Evans; that the assignment 
was before the burial, and the funeral supplies and services rendered were rea- 
sonably worth the sum of $375. 

The Grand United Order of Odd Fellows of the State of Texas at various 
times obtained from the commissioner of insurance of the state of Texas a cer- 
tificate and license to do business as a fraternal benefit society, and duly desig- 
nated the commissioner of insurance of the state of Texas and his successors in 
office as its true and lawful attorney upon whom all legal process in actions 
against it should be served. In the suit to recover herein no service was had 
upon the commissioner of insurance. It was also shown that the defendant order 
was authorized and did issue insurance policies in the sum of $1,000. 

Appellee refused to pay the amount of the insurance policy to appellant Ford, 
but, on June 22, 1928, did pay to Ethel R. Evans, the beneficiary in the policy, the 
sum of $300, and at the time of such payment it had full notice of the assignment 
of said policy and the claim to the benefits thereof by said Ford. 

March 12, 1930, appellee filed suit to review the judgment rendered against it 
by default on October 8, 1928, on the grounds that said judgment was void be- 
cause appellee had not been served with notice therein and had no notice of the 
pendency of the suit until after the time for asking for a new trial or taking an 
appeal or writ of error against said judgment had expired; that its first knowl- 
edge of the existence of the suit and judgment was in May, 1929, when an execu- 
tion was placed in the hands of the sheriff of Harris county, Tex., seeking to 
enforce said judgment, and set up that it had a good and perfect defense against 
appellants’ demand, in that the insurance policy was not assignable because pro- 
hibited by the by-laws of said order and so written in the policy, wherefore said 
assignment was of no force and could not be enforced. 


The court consolidated the two causes, the one by appellee to review and set 
aside the default judgment against it, and the other by appellants for judgment 
against appellee on the assigned policy, and the causes were tried before the 
court without a jury, and judgment rendered setting aside and vacating said de- 
fault judgment. Trial was then had upon appellants’ suit for recovery on the 
assigned policy and judgment entered that appellants recover in the sum of $75, 
the burial benefit specified in the policy, and that, as to the $300 specified as the 
principal amount in the certificate, appellants take nothing, and that appellee pay 
all costs incurred in both suits. This appeal is from that judgment. 


[1] The questions to be determined are: (1) Was legal service had on ap- 
pellee by serving citation on Cliff Davis, an officer of one of its local lodges, and 
(2) was the certificate or policy assignable? The statute, article 4843, R. S. 
1925, provides that fraternal benefit societies shall designate and appoint the 
commissioner of insurance of the state of Texas, and his successors in office, the 
true and lawful attorney of such societies upon whom all legal process in any 
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action against them shall be served, and that legal process shall not be served 
upon any such society in any other manner. Service not being had on the com- 
missioner of insurance, but on an officer of a local lodge, was not in compliance 
with the law and, therefore, void, and the court was without authority to enter 
the default judgment. Fort Worth Mut. Ben. Ass’n v. Petty (Tex. Civ. App.) 
283 S. W. 620; Fort Worth Mut. Ben. Ass’n v. Weathers (Tex. Civ. App.) 29] 
S. W. 267; Wonderful Workers of the World Ben. Ass’n v. Hamilton (Tex. Ciy, 
App.) 298 S. W. 450. 


[2-4] But appellants contend that article 4857, R. S. 1925, specifically exempts 
appellee from the provisions of article 4843, and, therefore, service might be had 
on its local agent, Cliff Davis. This contention is not sound. Examination of 
article 4857 discloses that the provisions of chapter 8 of title 78 of the Revised 
Civil Statutes are not applicable to “grand or subordinate lodges of Masons, Odd 
Fellows or Knights of Pythias (exclusive of the insurance department of the 
supreme lodge Knights of Pythias) and the Junior Order of the United American 
Mechanics (exclusive of their beneficiary degree or insurance branch) or s0- 
cieties which limit their membership to any one hazardous occupation nor to 
similar societies which do not issue insurance certificates nor to an association of 
local lodges of a society now doing business in this State which provides death 
benefits not exceeding five hundred dollars to any one person. * * *” The exemp- 
tion from the statute is claimed by appellants as in favor of the “Odd Fellows.” 
It is a matter of common knowledge, and, therefore, must be held to be judicially 
known, that there exists more than one order of Odd Fellows in this state. One, 
composed of colored people, known as the “Grand United Order of Odd Fellows 
of the State of Texas,” which is the defendant herein. If the Legislature had in- 
tended to exempt this order from the provisions of chapter 8 of title 78, which 
embraces all of the statutes relative to the organization and operation of fraternal 
benefit societies, it would have specifically named it. We think it without ques- 
tion that the “Odd Fellows” mentioned in the statute referred to the “Independ- 
ent Order of Odd Fellows,” the well-known organization composed of white peo- 
ple. Furthermore, it appears from said statute that it was not the intention to 
exempt the insurance department of any of the orders named as exempt, it being 
commonly known that the Independent Order of Odd Fellows, the one composed 
of white people, has no insurance department, and the insurance departments of 
the others named being excepted. Moreover, defendant society when it organized 
recognized that it came within the statute and at the time it secured permission 
to do business complied with the statute and designated the commissioner of in- 
surance as its attorney upon whom service of process could be made. It still 
recognizes that it is such fraternal benefit society as is subject to the law and 
claims its right to protection under same. It is not believed that a third party 
can waive or question the application of the law to it, as is here attempted. 


Appellants cite Bankers’ Union of the World v. Nabors, 36 Tex. Civ. App. 
38, 81 S. W. 91, as supporting their contention that service on a local agent or 
officer of appellee is sufficient to support a default judgment. That case was de- 
cided under the law enacted May 12, 1899 (Gen. Laws, c. 115, p. 195) and did not 
contain the provision found in article 4843 that “legal process shall not be served 
upon any such society except in the manner provided herein.” The Act of May 
12, 1899, was repealed by the Act of May 1, 1909 (Acts 1909, Ist Called Sess., c. 
36), which in turn was repealed by the Act of April 2, 1913 (Acts 1913, c. 113, 
p. 220) the present statute, containing the provision quoted. The cited case has 
no application under the present law. The judgment setting aside and vacating 
the default judgment was proper. 

The next question is, was the policy assignable? It contained the following: 
“This certificate is issued and accepted subject to all the conditions on the back 
hereof, and subject to all of the laws, rules and regulations of this Fraternity, 
now in force or that may hereafter be enacted, and shall be null and void if said 
member does not comply with all of said conditions and all of said laws, rules 
and regulations of the Endowment Department of the Grand United Order of 
Odd Fellows that are now in force or may hereafter be enacted.” 


Among the conditions referred to on the back of the certificate, were the 
following: wy 
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“Sth: Be it further provided that no suit shall be brought or commenced upon 
this certificate unless process is served on the Commissioner of Insurance of the 
State in which is located the lodge or household of which insured was a member 
at the time of his or her death. Be it also provided that no legal proceedings for 
recovery under this certificate shall be brought within 90 days after proof of 
death has been received by the Secretary of the Endowment Department, and no 
suit shall be brought upon this certificate unless said suit is brought within one 
year from the time when the right of action accrues.” 

“7th: The burial benefits payable by this department shall be $75.00. 

“8th: Whereas, from many complaints coming up from all parts of this 
jurisdiction, concerning the methods used by Undertakers, not only to secure 
their pay for burial of members of the Order, but it is further charged that 
during their hour of grief, they are persuaded to spend all the money from the 
policy for funerals when they are not able to do so, leaving the widows and 
orphans penniless, and to secure their pay by taking power of attorney and mak- 
ing the Endowment Department of the Order a collecting agency for the Under- 
takers. Therefore, be it Resolved, 3 

“That no assignment of, or power of attorney over the policy of a deceased 
member, shall be recognized or considered and the certificate be payable to the 
beneficiary named in the certificate or policy and shall be absolutely non-negotiable 
and further be it resolved, that this law shall apply to all certificates or policies 
now in force or that may be issued in the future. All laws and parts of laws in 
conflict with this law are hereby repealed. Adopted August, 1925,” 

The face of the policy or contract was signed by the insured, as was also the 
conditions on the back of the policy. As before stated, the policy was assigned 
by Ethel R. Evans, the beneficiary, to appellant Ford after the death of insured 
and before the burial of the insured, and notice of the assignment given appellee 
before appellee paid the $300 to the beneficiary. 


[5, 6] It is generally held that in cases of fire insurance assignment after loss 
may be made, but it is contended that this rule does not apply in cases of life 
insurance where the insurance contract or the by-laws of the association or 
society prohibit assignment of the policy. That this is true during the life of the 
insured seems well settled, but after the death of the insured, when the promise 


to pay has matured, we do not think the rule applies. The promise to pay the 
amount of the policy then_is no longer contingent, but is a debt due and payable 
to the beneficiary, the right to which is fully and completely vested in the bene-. 
ficiary. In such case the by-laws of the association or society forbidding assign- 
ment of the policy have no application. We think sound reason and principle sup- 
port this holding and that a rule or by-law of the society forbidding assignment 
of the policy after the death of the insured is unreasonable and void in that it is 
an unreasonable restriction on the right to contract, and, further, would be in 
contravention of article 569, R. S., which authorizes the holder of a nonnegotiable 
written instrument to “transfer his interests therein to another.” The right to own 
and have exclusive dominion over private property is a sacred one, and it is a 
universal principle of law that the right to own property carries with it the right 
to control and dispose of same in such manner as not to contravene the statute 
law or public policy. We have no statute forbidding the assignment by the bene- 
ficiary in a life insurance policy of such policy after the death of the insured, at 
which time the promise to pay has fully matured and the beneficiary is entitled to 
demand and receive the amount of the policy, nor can such assignment be said 
to be against public policy. In this circumstance the right of the owner of the 
debt to contract with reference to the payment of the amount of the policy or to 
transfer same is free from the attempted restricitions of the society’s by-laws. 
14R. C. L., § 182, p. 1004; 45 C. J., p. 68: 19 A. & E. Ency. Law (2d Ed.) p. 
87; Michigan Mut. Ben. Ass’n. v. Rolfe (Lyon v. Rolfe), 76 Mich. 146, 42 N. W. 
1094; Briggs v. Earl, 139 Mass. 473, 1 N. E. 847; Mower v. Assurance Ass’n, 


1 Pa. Super. Ct. 170; Imperial Fire Ins. Co. v. Dunham, 117 Pa. 460, 12 A. 668, 
2 Am. St. Rep. 686; Note 87 Am. St. Rep. 487. 


In 14R. C. L., § 182, supra, it is said: “A provision in a policy against assign- 
ment does not apply to an assignment after loss and a specific provision against 
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such assignment is null and void, as inconsistent with the covenant of indemnity 
and contrary to public policy.” y 

In treating of mutual benefit associations, 45 C. J. p. 68 says: “Assignment 
by Beneficiary. The beneficiary may assign the certificate if he has a vested jn- 
terest in it, and hence may assign it after the member’s death.” 

It is stated in 19 A. & E. Ency. Law (2d Ed.) p. 87, that “a policy may be 
assigned after death of the insured and the maturity of the claim, and this though 
the policy may have been unassignable during his lifetime.” : 

Michigan Mut. Ben. Ass’n vy. Rolfe (Lyon v. Rolfe), supra, was a case in 
which the proceeds of a mutual benefit association insurance policy were in con- 
test. In discussing the right to assign, the court, 76 Mich. 146, 42 N. W. 1094, 1096, 
on page 1096 said: “Had her husband died first, she could at any time before 
payment to her, have assigned her interest, which would by that event have 
become vested. * * *” 

Note, 87 Am. St. Rep. 487, supra, is a discussion of the validity of an as- 
signment of a life insurance policy. At page 487 of 87 Am. St. Rep., it says: “A 
provision in a policy by which it is sought to restrict the assignment of the in- 
strument is not applicable when once the loss has occurred or the policy has 
matured. The claim then becomes a debt, and is no longer subject to the restric- 
tions of the policy’—citing Briggs v. Earl and Mower v. Assurance Ass'n, supra, 
which directly sustain the rule. 

[7] We have stated supra that we have no statute forbidding the assignment 
by the beneficiary in a life insurance policy of such policy after the death of 
insured. Appellee insists that article 5068a, Vernon’s Ann. Civ. St., forbids the 
assignment of the policy by the beneficiary at any time, and that, under said 
article, such assignment is void. Article 5068a was passed by the Fortieth Legis- 
lature, and is chapter 234 of the General Acts of said Legislature (1927), found 
on page 348. The heading of the chapter reads: “Exempting from Execution, 
Attachment, Garnishment or Other Process Insurance Payable in Installments.” 
The act reads: 

“Section 1. No money or benefits of any kind to be paid or rendered on a 
weekly, monthly or other periodic or installment basis to the insured or any bene- 
ficiary under any policy of insurance issued by a life, health or accident insurance 
company, including mutual and fraternal insurance, or under any plan or program 
of annuities and benefits in use by any employer, shall be liable to execution, 
attachment, garnishment or other process or be seized, taken or appropriated or 
applied by any legal or equitable process or operation of law to pay any debt or 
liability of the insured or of any beneficiary, either before or after said money or 
benefits is or are paid or rendered, except for premiums payable on such policy 
or a debt of the insured secured by a pledge thereof. 


“Sec. 2. Wherever any policy of insurance or plan or program of annuities and 
benefits mentioned in Section 1 of this Act, shall contain a provision against 
assignment or commutation by any beneficiary thereunder of the money or benefits 
to be paid or rendered thereunder, or any rights therein, any assignment or com- 
mutation or any attempted assignment or commutation by such beneficiary of such 
money or benefits or rights in violation of such provision shall be wholly void. 

“Sec. 3. The fact that there are no provisions of law by which beneficiaries 
in life, health and accident insurance policies and employees under annuities and 
benefits plan of their employers are secured against creditors in the collection and 
enjoyment of the benefits and payments provided for them, creates an emergency 
and an imperative public necessity that the rule requiring bills to be read on three 
several days be suspended, and that this Act shall take effect and be in force from 
and after its passage, and it is so enacted.” 

It is not believed that the statute has application to the facts of the instant 
case. It is obvious, we think, that the statute was passed for the protection of 
compensation insurance or benefits under insurance policies that were to be paid 
in installments; and to protect the persons to whom such moneys were payable 
from attacks by creditors in the collection and enjoyment or use of same. We 
do not believe that the statute can be construed to mean that, after a sum of 
money has become due and payable in full, the person entitled to receive same 
cannot then voluntarily assign or order same to be paid to a creditor in payment 
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of a debt. The language of the statute, and especially the emergency clause which 
states the reason for the statute, supports cur holding. 

The judgment refusing appellants recovery for the amount of the policy, $300, 
is error, and, as the facts are without dispute, said judgment is reversed and 


judgment here rendered for appellants. The costs will be taxed against appellee. 
Reversed and rendered. 


AMERICAN NAT. INS. CO. v. JARRELL. No. 2675. 
Court of Civil Appeals of Texas. El Paso. May 26, 1932. 
Rehearing Denied June 16, 1932. 
50 Southwestern Reporter (2d) 875. 
INSURANCE. 
Insured’s unsoundness of health at effective date of life policies precluded 
recovery, notwithstanding insured did not know he was not in sound health. 
Insured’s unsoundness of health precluded recovery on life policies, 
notwithstanding insured’s absence of: knowledge thereof, since policies 
expressly provided that the insurer assumed no liability whatever under 
policy, unless on the date of the delivery the insured was in sound health 
and insurable according to the insurer’s standard of insurability. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

Appeal from County Court at Law No. 1, Dallas County; Paine L. Bush, 
Judge. 

Action by Elizabeth Jarrell against the American National Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Judgment reversed, and judgment rendered for defendant. 

W. B. Handley and C. J. Shaeffer, both of Dallas, for appellant. 

John W. West and J. P. Miller, both of Dallas, for appellee. 

WALTHALL, J. 

This suit was brought by Elizabeth Jarrell, surviving wife of Uriel K. 
Jarrell, against the American National Insurance Company, on two life insurance 
policies of date, respectively, March 10, 1930, and September 22, 1930, each in the 
sum of $165, issued to Uriel K. Jarrell and in which Elizabeth Jarrell is named 
beneficiary. Jarrell died on November 16, 1930. 

The insurance company refused payment, and the suit is to recover the 
_ stipulated in the policies, the statutory 12 per cent. penalty and attorney 
ees. 

Appellant, in answer, pleaded certain provisions of the policies; the only one 
involved here is that which provides: “No obligation is assumed by the Company 
sen to the date hereof, nor unless on said date the insured is alive and in sound 
ealth.” 

On special issues submitted, the jury found that Jarrell was not in sound 
health on the days of the issuance of the policies, and also found that Jarrell did 
= know that he was not in sound health on the dates of the issuance of the 
policies. 

oo evidence is such as to justify the submission of each of the above issues 
to the jury. 

Appellant submits that, the jury having found that the insured was not in 
sound health on the effective dates of the insurance policies, no valid policy of 
insurance was effected, and the judgment should have been in favor of the insur- 
ance company. 

Appellee in reply insists that, if Jarrell was not in sound health on the dates 
of the policies, the fact that he did not know it, his application for insurance on 
his statement that he was in sound health would not be fraudulent, or void; and 
for that reason judgment was properly rendered in her favor. 

_ It is true, as suggested by appellee, that, where he did not know he was not 
in sound health at the time of his application for the policies, his statement that 
he was in sound health would not be positive fraud on his part, but the condition 
precedent to liability as provided in the policy being that “the Company assumes 
no liability whatever under this policy unless on the date of the delvery the 
insured is in sound health and insurable according to the Company’s standard of 
insurability, as provided at original date,” the pivotal point of liability would seem 
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to be the fact of sound health and insurability of Jarrell at that date rather than 
Jarrell’s knowledge of the condition of his health. Without making an extended 
discussion of the question, we think the case of Federal Life Insurance Company 
v. Wright, first, by the Dallas Court of Civil Appeals, 230 S. W. 795, 800, on 
appellant’s motion for a rehearing beginning on page 799, and by the Commission 
of Appeals, Sec. A. 248 S. W. 325, 326, settles the question in appellant’s favor. 
In that case it was made to appear that the insured was afflicted with tuberculosis 
of the lungs at the time the application for insurance was made. There, as here 
it was stipulated in the policy to the effect that the policy should not take effect 
as a contract of insurance unless the insured was in good health. The court held 
that, if the insured was not in fact in good health on the date of the policy, the 
company was not liable, and referred to many cases so holding which we omit 
reciting. 

The opinion also said: “It is also held that it is immaterial that the condition 
of the insured’s health has changed since his application was made, or that he 
was ignorant of his condition,” and referred to cases so holding. The Commission 
of Appeals recommended the affirmance of the case which was adopted by the 
Supreme Court. In its opinion, the court, after discussing the case at length, said 
in part: “A stipulation in an application for a policy of life insurance which is 
made a part of the policy subsequently issued thereon, that such policy shall not 
take effect unless the same is actually delivered to the insured, during his life, and 
while he is in good health, is, except as restrained or forbidden by some statute, 
valid and enforceable. If the insured is at the time of the delivery of such policy 
actually afflicted with a disease which continues and ultimately causes his death, 
according to the weight of authority, it is immaterial whether such condition 
existed at the date of his application or arose between that date and the delivery 
of the policy, or whether the insured knew his condition in that respect or not. 
In such cases such condition of health on the part of the insured at the time of 
the actual delivery of the policy is a defense to an action thereon, unless a valid 
waiver of such stipulation is shown,” and referred to many cases so holding. We 
refer to the cases without copying them here. Many questions are discussed in the 
two opinions not involved here, and we have quoted from the opinions more fully 
than necessary, the exact point in the opinions applicable here being the holding 
that it is immaterial whether the insured knew his condition of health or not. The 
question of waiver is not involved here. 

The holding in the above-cited case is conclusive of the one issue here. 

The case is reversed and here rendered in favor of appellant. 


DAVID P. EASTMAN, Inc., v. NORTHWESTERN MUT. LIFE INS. CO. 
No. 23604. 
Supreme Court of Washington. Aug. 5, 1932. 
13 Pacific Reporter (2d) 488. 
2. INSURANCE. 


Insurer was under no duty to advance deficiency in earned dividends neces- 
sary to keep life policy in force on insured’s nonpayment of premiums. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

Tolman, C. J., dissenting. 

Department 2. 

Appeal from Superior Court, King County; Malcolm Douglas, Judge. 

Action by David P. Eastman, Inc., formerly David P. Eastman Agency, Inc., 
against the Northwestern Mutual Life Insurance Company. From the judgment 
for defendant, plaintiff appeals. 

Affirmed. 

Raymond D. Ogden and Ward Wm. Roney, both of Seattle, for appellant. 

Allen, Froude, Hilen & Askren, of Seattle, for respondent. 

Minar, J. 

Plaintiff, as beneficiary, instituted this action to recover on a life insurance 
policy. Defendant’s challenge to the sufficiency of the evidence to wararnt a re- 
covery was sustained; the court expressing the view that, though within the per- 
iod of grace the insured so requested, there was no evidence that the defendant 
consented to change the method of payment of the premium from an annual to 
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a quarterly basis. The jury was discharged, and judgment of dismissal was en- 
tered. The plaintiff appeals. 

David P. Eastman was president of the appellant corporation, and owned 99 
per cent. of its capital stock. Rufus C. Atkinson was appellant’s secretary. On 
june 9, 1926, respondent issued its “Whole Life” policy, of which appellant was 
designated the beneficiary, on the life of David P. Eastman, in the sum of $10,000. 
The application for the policy provided that, at the election of the insured, the 
annual premium of $444.30 should be payable in quarterly, semiannual, or annual 
installments, and that, at the option of the insured, the cash dividends “until 
otherwise directed, shall be (1) applied towards reduction of premium.” Under 
one of the contract provisions, reading as follows, the insured was permitted on 
any anniversary of the annual payment date to change the manner of payment 
of the premium from annual to semiannual or quarterly installments: 

“* * * The insurance under this Policy is based upon annual premiums but 
payment may be made in semi-annual or quarterly installments at the published 
rates now in use by the Company. Change may be made on any anniversary of 
the date hereof. * * * ” 

A grace period of thirty-one days, during which time the insurance remained 
in full force, was allowed for the payment of every premium except the first. At 
the option of the beneficiary, the annually earned dividend could be withdrawn 
in cash or applied towards the payment of the insurance premium. The insured 
elected to pay the premium annually. He paid it for the years 1926, 1927, and 
1928. This controversy grew out of the failure to pay, within the grace period, 
the annual premium due June 9, 1929. 

On June 9, 1926, the respondent issued its policy, with the appellant as bene- 
ficiary thereof, on the life of Rufus C. Atkinson. The premiums on the Eastman 
and Atkinson policies were payable by, and the earned dividends on the two 
policies were payable to, appellant. 

At various times (1920, 1923, and 1925) five policies, in which Mr. Eastman’s 
wife was named as beneficiary, were issued by the respondent on the life of Da- 
vid P. Eastman. Mr. Eastman died July 12, 1929, which was subsequent to the 
expiration of the period of grace within which the annual premium due June 9, 
1929, should have been paid on his life insurance policy of which appellant was 
the beneficiary. The earned dividends were insufficient to pay that premium. 

Respondent paid the policies of which Mrs. Eastman was the beneficiary. On 
the ground that the policy had lapsed through nonpayment of premium, the 
respondent refused to pay to appellant the policy on the life of Mr. Eastman. 
The policy on the life of Mr. Atkinson also lapsed through failure to pay the 
premium thereon. Separate checks for the dividends earned upon the Atkinson 
and Eastman policies were transmitted by respondent to appellant after the 
death of Mr. Eastman. The dividend on the Atkinson policy was retained by the 
appellant. The check for the dividend upon the Eastman policy was promptly 
returned by appellant to respondent, and this action followed with the result re- 
cited above. 

Counsel for appellant argue that the insured had the right to change, within 
the period of grace, the manner of the payment of the premium from that of an 
annual to that of a quarterly payment; that the insured notified the respondent 
within the grace period of his desire to change the manner of payment; and that 
the respondent, by reason of the course of conduct between the parties, is estop- 
ped to deny that the change was made. Therefore, insist counsel for appellant, 
the policy did not lapse, as the respondent had in its hands moneys of’ the insured 
sufficient to pay the quarterly premium on the Eastman policy. 

A Mr. Johns, who was formerly connected with the Seattle office of respond- 
ent, and who had written the insurance policy involved in this action, testified 
on behalf of appellant that on July 6, 1929, Mr. Eastman called at the office of - 
the witness, and in the presence of that witness telephoned to the respondent’s 
local office manager. The telephone conversation, as the witness claims to have 
heard it, was as follows: 

“And he said ‘There are a couple of premiums due on the David P. Eastman 
Agency,’ and he said, ‘The grace period of which is up on the 9th of July,’ and 
he said, ‘I want to cancel the Atkinson policy, because he is no longer connected 
with me,’ and he said, ‘But I want to keep up my own policy,’ and he said, ‘Mr. 
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Johns estimates that it will take between five and six dollars to pay the difference 
in the premium—the quarterly premium and the dividend, and if you will send 
me a statement, I will be glad to send you a check for the difference.’ And he 
further said, ‘I wish you would write me a letter about this.’” 

A clerk in the office of this witness testified, corroborating the foregoing. 
The two witnesses also testified that the insured during the same telephonic con- 
versation requested the respondent’s local manager to handle the matter in the 
same manner as he had handled four or five of Mr. Eastman’s private policies, 


Mr. Johns, on cross-examination, admitted that some time prior to the trial, 
upon being interviewed by one of respondent’s counsel, he signed a statement as 
follows concerning the telephone conversation: “I haven’t been acting for the 
Northwestern in any capacity since about November 21, 1928. At about the first 
part of July, 1929, Eastman called at my office and wanted to know how to keep 
the policies in force, and I told him how he might change them from an annual 
to a quarterly basis. He called the Northwestern. I don’t know who he talked 
to, and he asked that both his personal and the company policies be made payable 
on a quarterly basis. I don’t know whether whoever was talking to him said this 
could be done or not, or whether said person agreed to change or not. This was 
only a couple of days before the thirty-day grace period expired. I don’t remem- 
ber whether or not he requested that the dividend be applied on the premium. [| 
don’t know whether or not he was assured that the dividend would pay the 
premium. I advised Eastman to write a letter to the insurance company. East- 


man was a friend of mine and used to consult me with reference to his insur- 
ance matters.” 


Respondent’s office manager denied that he ever had any such telephone con- 
versation with Mr. Eastman. About a month previous to the conversation re- 
lated above, Mr. Eastman requested (after the anniversary payment date, but 
within the grace period) respondent’s office manager to change the manner of 
payment of the premiums on the policies, in which Mr. Eastman’s wife was named 
as beneficiary, from an annual to a quarterly basis. The request was granted, 
and the earned dividends applied to the payment of the premiums. In four of 
those policies the dividends earned were sufficient to pay the premiums. The 
earned dividend on the fifth policy lacked $1.42 of being sufficient to pay the 
quarterly premium. On July 2, 1929, an employee of respondent wrote to Mr. 
Eastman requesting remittance on the balance of $1.42 necessary to pay the 
quarterly premium. Mr. Eastman’s remittance of that amount was received by 
respondent one day after the expiration of the grace period, but his policy was 
not permitted to lapse. 

By the terms of the contract the respondent was required to apply the earned 
dividends toward the reduction of the premium payable on the Eastman policy. 
Under that contract the insured was permitted on any anniversary of the annual 


payment date to change the manner of payment of the premium from annual to 
semiannual or quarterly installments. 


[1] The Atkinson policy may be disregarded. The appellant requested can- 
cellation of that policy and accepted, subsequent to Mr. Eastman’s death, the 
earned dividends on that policy. The two transactions of Mr. Eastman with the 
respondent concerning the former’s personal policies are of no evidential effect 
as-to the course of conduct of the parties with respect to the policy of which 
appellant is the beneficiary. Those transactions did not create an_ estoppel 
against the respondent on the company policy. The policies are separate and dis- 
tinct. In Brown v. Fidelity Mutual Life Ins. Co., 197 Ky. 430, 247 S. W. 47, 49, 
the insured, on a number of occasions, was permitted to pay his premiums after 
the period of grace upon a policy in the defendant company. A second policy 
was issued by the defendant to the insured, who died after the expiration of the 
grace period. In an action to recover on the second policy, it was contended that 
the insurer by its course of dealing with the insured established a custom of ac- 
cepting payments of premiums after the expiration of the grace period, and there- 
by induced the insured to believe that the insurer would not forfeit the policy 
upon the failure of the insured to pay the premium within the period of grace. 
In denying recovery, the court said: “The proof shows that the insured, on a 
number of occasions after taking out the second policy, did not pay the premium 
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within the 31 days of grace allowed; and it also shows a similar practice on his 
part with reference to the first policy. We do not, however, regard the conduct 
of the parties in respect to the first policy as having any evidential effect on the 
custom or practice in regard to the second policy, since the latter policy was a 
separate contract, and the custom as to extending the time of payments of pre- 
miums thereon, if one existed, must be determined from the conduct of the par- 
ties in reference to that contract and none other.” 

On July 6, 1929, at the time of the telephonic conversation narrated above, the 
quarterly premium owing by appellant to the respondent on the Eastman policy 
was $5.70 in excess of the earned dividends on that policy. 

[2] It is clear that, under the terms of the insurance contract, appellant’s 
privilege of changing, as a matter of right, the premium payment period, was lim- 
ited to the anniversary date of the policy, which was June 9th. However, assum- 
ing that appellant would at any time within the period of grace be permitted to 
change from an annual to a quarter annual premium basis, there is no evidence 
that the respondent consented to such change. If we assumed that the respondent 
consented to the change, or was by course of conduct estopped to deny that it 
consented, the earned dividends were insufficient to pay a quarterly premium on 
the policy. The respondent was under no duty to advance the deficiency neces- 
sary to continue the policy in force. 

[3] Appellant next complains of the exclusion of the testimony of appellant's 
bookkeeper. That testimony was offered for the purpose of showing that Mr. 
Eastman on July 6th told the appellant’s bookkeeper what he had done with thie 
Atkinson and Eastman policies. There is no contention that Mr. Eastman told 
the bookkeeper to make a book entry or to send a check to the respondent. 

[4, 5] The court correctly excluded the testimony. The statement by Mr. 
Eastman, the appellant’s president, was a statement by appellant. It was of a 
self-serving nature; hence it was not admissible in evidence in appellant’s favor. 
Volume 22, C. J., § 193, p. 220; Volume 22, C. J., § 196, p. 229. The death of Mr. 
Eastman does not render his self-serving declaration admissible. Volume 22, 
C. J., § 206, p. 230. 

It is suggested that the medical examination of Mr. Eastman probably oc- 
curred subsequent to June 9th, and therefore the policy became effective on such 
later date; hence the period of grace had not expired at the time of Mr. East- 
man’s death. 

[6] The policy does not provide that the premium shall be paid on the date 
the policy goes into effect and that the premium shall be paid thereafter on the 
anniversary of that date. The insurance contract provides that the premium 
shall be paid “on or before the 9th day of June in every year during the lifetime 
of David P. Eastman.” Manifestly, the grace period began to run on the 9th 
and expired on July 10th. 

The judgment is affirmed. 

Mitchell, Main, and Holcomb, JJ., concur. 

Tolman, C. J., dissenting. 
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FIRE. 
PACIFIC CAPITAL, Inc. v. ALLIED AMERICAN 
UNDERWRITERS et al. Civ. 7387. 
District Court of Appeal, Second District, Division 1, California. 
July 25, 1932. 
13 Pacific Reporter (2d) 760. 
2. INSURANCE. 
Damage to finished cast iron merchandise held not excluded from protection 
of fire policy by provision excluding “pig iron and cast iron.” 


(For other cases, see Insurance, Dec. Dig. § 163[34].) 


Appeal from Superior Court, Los Angeles County; Edward W. Engs, Judge. 

Action by the Pacific Capital, Inc., against the Allied American Underwriters 
and others. From a judgment for plaintiff, defendants appeal. 

Affirmed. 

Lasher B. Gallagher, of Los Angeles, for appellants. 


Lawrence L. Larrabee, of Los Angeles, for respondent. 
Conrey, P. J. 


The defendants issued to plaintiff’s assignor, Kingman Manufacturing Com- 
pany, a fire insurance policy on property described therein “while contained in, on 
or about the premises owned, leased or occupied by the assured, situate; #2000 
East 52nd Street, Vernon, California.” Under the heading of “exceptions” in 
said policy were exceptions in which it was provided that the insurance did not 
covered pig iron, cast iron, and some other specified articles. While this policy 
was in force, the building and contents were destroyed by fire, and this action 
followed a refusal of defendants to pay and satisfy the claim of loss. Tudgment 
having been entered in favor of plaintiff, the defendants appeal therefrom. 


The argument in support of the appeal raises only two points. These are 
that the court erred in failing to find on two special defenses pleaded by the de- 
fendant; and that the plaintiff is not entitled to recover in any event, because 
false swearing on the part of the insured voided the entire policy. The “second 
special defense” rests upon the terms of the policy (Rep. Trans. p. 70), which 
provide “that this entire policy shall be void * * * in case of any fraud or false 
swearing by the insured touching any matter relating to this insurance or the 
subject thereof, whether before or after a loss.” Defendants alleged that subse- 
quent to the fire the Kingman Manufacturing Company through its president pre- 
sented to the duly authorized representative of defendants a proof of loss stating 
that said manufacturing company was the sole owner of all property destroyed 
by the fire, and for which indemnity was claimed, except the land upon which 
said property was situated; that said statement was false and fraudulent, etc., 
and was made with intent to mislead and defraud the defendants, and that the 
building for which indemnity was claimed was not owned by said Kingman 
Manufacturing Company either at the time of the execution of the policy, or at 
the date of the fire; and that there was no agreement between said parties, ex- 
cepting from said policy the provisions thereof requiring that, if the interest of 
the assured in property covered by said policy be other than unconditional and 
sole ownership, the entire policy should be void, etc., that by reason of said false 
and fraudulent statement, etc., the policy of insurance is null and void, etc. 

[1] It was admitted by the plaintiff that at the time of the fire the insured 
was not the sole owner of all the persona] property which was destroyed. In the 
“proof of loss” it was stated that the interest of the assured in the land on which 
the insured building stood was a leasehold interest. Following this in the doc- 
ument was the question: Interest of insured in all property other than the land? 
To which the answer was, “Sole Owner.” It is upon this statement in the duly 
verified proof of loss that appellants base their contention that the policy became 
null and void because of false swearing. The filing of said proof of loss was 
preceded by an adjustment wherein an adjuster acting for the defendants deter- 
mined the amount of the loss, and in accordance therewith “an adjuster’s agree- 
ment” was executed between the adjuster and the claimant. From said documents 
it appears that the amount of loss and damage claimed in the proof of loss was 
copied from the adjuster’s agreement, and that the indemnity provided for in the 
adjusters agreement, and claimed in the proof of loss, extended only to property 
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of which the insured was the sole owner. We are of the opinion that, if the 
court had made findings upon the second special defense, such findings neces- 
sarily must have been in favor of the plaintiff. Therefore the omission of such 
fndings is not a proper ground for reversal of the judgment. 

[2] The third special defense relates to that part of the indemnity claim, 
which included loss and destruction of certain miscellaneous articles of cast iron 
or of cast-iron construction. It should be remembered that in the policy there 
was an exception from its terms of certain articles of property, among which 
were “pig iron, cast iron,” and some other named substances. The loss accounted 
for in the adjuster’s agreement and carried on into the judgment in this action 
excluded any item of crude cast iron, but did include damage to finished mer- 
chandise of cast-iron construction. We are of the opinion that such fabricated 
articles of cast-iron construction were not excluded from the protection of the 
policy, and that there was no merit in said third affirmative defense. We are 
further of the opinion that the claim of appellant based upon the alleged false 
statement in the proof of loss presented by plaintiff's assignor to the defendants 
is without merit. 

The judgment is affirmed. 

We concur: Houser, J.; York, J. 


FORRISTAL v. SECURITY INS. CO. OF NEW HAVEN, CONN. No. 30660. 
Supreme Court of Kansas. July 9, 1932. 
12 Pacific Reporter (2d) 790. 

1. INSURANCE. 

Action may be maintained to reform insurance contract on ground that it 
does not express intent of parties. 

(For other cases, see Insurance, Dec. Dig. § 143[1].) 
2. INSURANCE. 

Contract insuring crop, which was by mutual mistake so drawn as to insure 
property in name of person other than owner, should be reformed. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 


Syllabus by the Court. 

1. An action may be maintained to reform a contract of insurance on the 
ground that it does not express the intent of the contracting parties. 

2. Where by mutual mistake a contract as written fails to cover and insure 
property in the name of the owner which both parties intended should be covered 
by insurance, and for which full payment was made, but the contract was so 
drawn as to insure the property in the name of a person other than the owner, it 
may be rectified so as to give effect to the real intent of the parties. 

3. Parol proof may be received to show the intent of the parties in making a 
contract and of the mistake made in preparing and executing it. 

4. Evidence of the mistake must be shown beyond a reasonable doubt, and, 
upon an examination of the evidence produced in the instant case, it is held to be 
sufficient to establish the mistake upon which a reformation was granted. 

Appeal from District Court, Saline County; Dallas Grover, Judge. 

Action by Leo Forristal against the Security Insurance Company of New 
Haven, Conn. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

C. W. Burch, B. I. Litowich, and La Rue Royce, all of Salina, for appellant. 

David Ritchie and Alex H. Miller, both of Salina, for appellee. 

Jounston, C. J. 

This action was brought by Leo Forristal against Security Insurance Com- 
pany of New Haven, Conn., to reform and enforce an insurance contract. Plain- 
tiff prevailed, and defendant appeals, contending that the contract was not open 
to reformation, that the plaintiff had no right to such relief, and that the trial 
court erred in the admission of evidence and in the instructions given to the jury. 

The plaintiff was the owner of an undivided one-half interest in a crop of 
wheat. His mother, Helen Forristal, was the owner of 102 acres of land on 
which the wheat was planted. The plaintiff made an agreement with his mother 
to the effect that she would furnish the land, the seed, and certain machinery, 
and that he would plant, harvest, and thresh the crop, that each would be entitled 
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to receive one-half of the wheat grown on the land. On May 12, 1928, the de. 
fendant, through its agent, H. A. Nelson, solicited the plaintiff to take out insyr- 
ance on the wheat crop, as against destruction by hail, and, after considerable 
negotiations about the way in which the entire crop might be insured, he advised 
them that it could be done in the name of Mrs. Forristal, who was the owner of 
the land and of one-half of the crop. The agent, after being informed that plain- 
tiff owned one-half of the crop, prepared the application, which was signed by 
plaintiff's mother alone. The application covered the insurance on the whole crop 
and a note was given by her for the premium which was accepted by the defend. 
ant in payment of the insurance on the entire crop. On May 18, 1928, a hailstorm 
occurred in that locality which completely destroyed the wheat. The defendant 
settled with and paid Mrs. Forristal her loss'of one-half of the crop, but declined 
to pay the plaintiff for the loss of the part that he owned because of the fact that 
his mother alone had signed the application for insurance. Plaintiff then brought 
this action asking, first, for a reformation of the contract of insurance, so that 
the same will cover and incude the wheat hereinbefore described, belonging to 
this plaintiff, and protect the same against hail in accordance with the oral agree- 
ment and pursuant to the intention of said parties when the hail insurance con- 
tract was made. On the trial, the court ruled that the policy or contract was sub- 
ject to reformation, and upon reforming the contract a trial of the case followed, 
and the jury found upon sufficient evidence that plaintiff was entitled to recover 
his loss amounting to $803.12. Judgment was rendered for that amount, from 
which this appeal was taken. 


[1-3] Defendant contends, first, that the court was not warranted in reform- 
ing the contract; that a party could not be added or substituted for the one appear- 
ing on the face of the contract; that the contract was intentionally made in the 
name of plaintiff's mother and was not so made by mistake, accident, or fraud; 
and that the plaintiff cannot have it reformed and recover on another contract 
which they did not intentionally make. 


There is evidence that the intention of the parties was to insure the whole 
crop of wheat, owned by both plaintiff and by his mother. The agent was informed 
that plaintiff owned a definite interest in the property which was included in the 
contract and undertook to write a policy covering the whole crop. When the 
agent asked the plaintiff to insure his wheat, plaintiff said he had thought of 
insuring it with another, but “I believe I will change companies and when you 
write my mother’s insurance, you write my insurance in the same policy, and I 
will stand for half of the note.” “I then asked Nelson if that would be all right, 
and he said ‘Yes,’” adding, “The superintendent of his company said that in case 
of a family affair, it wasn’t so bad.” Shortly afterwards the agent of the insur- 
ance company called on plaintiff and asked him how much insurance he wished 
to take on his wheat and plaintiff replied: “Well, Henry, it looks pretty good, 
and I believe it will stand $12.00 an acre, but whatever you write on mother’s 
you write that much on mine. We are farming this 50-50. I own half and she 
owns half.” Then the agent visited Mrs. Forristal and prepared the application for 
insurance. She asked him if Leo’s name was in the application, saying that Leo’s 
name ought to be on there because they were half and half in the wheat, and the 
agent told her that it was not necessary. At the trial the agent testified that it 
was the intention to cover all the wheat on the land that Leo was working, that 
of Leo as well as that of his mother. The insurance was paid for all of the crop, 
and later a policy was written by the central office covering all of the wheat. 
While the interest of plaintiff in the wheat was severable and separate, and should 
have been so written, the insured plaintiff evidently relied on the superior 
knowledge and experience of the agent who advised plaintiff that it was a proper 
way to insure his share of the wheat. It is also apparent that the agent was 
acting in the belief that the contract as written would cover the whole crop and 
be a protection to both plaintiff and his mother inasmuch as it was a family affair. 
Apparently it was a mutual mistake and free from any fraudulent purpose. There 
is no doubt as to the intention of the parties in making the contract, and we see 
no obstacle in reforming it so as to conform to the understanding and agreement 
of the parties. It is said that plaintiff was not a party to the contract, that his 
name did not appear either on the face of the application or the policy subsequently 
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issued, and that the application and policy was purposely made in the name of his 
mother as the parties intended it should be written. The parties were mistaken as 
to the proper way to express in writing the agreement they had made, but there 
was no mistake as to the insurance contract being intended to cover the wheat of 
hoth plaintiff and his mother. Nor was there any mistake in the amount of the 
premium demanded and paid which was an amount sufficient to pay insurance on 
the plaintiff's interest as well as that of his mother. The mistake was that the 
contract as written did not fully express the meaning and intention of the con- 
tracting parties. 

“Under the law of reformation of instruments, the contract and not the false 
instrument is the controlling thing, and the evidence of the contract is made to 
do what it is designed to do, show what the contract was.” Casten v. Kreipe, 125 
Kan. 182, 187, 264 P. 55, 58. 


The fact that a written contract omits the name of a contracting party and 
mistakenly asserts the name of another does not bar the remedy of reformation. 
In Stewart Estate v. Falkenberg, 82 Kan. 576, 109 P. 170, it was held that a 
chattel mortgage in which the wrong name of the mortgagee was written in the 
instrument might be corrected by inserting the name of the real party in accord- 
ance with the intention of the parties, and that the reformation could be ac- 
complished in the same action in which it is sought to be enforced. See, also, 
Pfiester v. Missouri State Life Ins. Co., 85 Kan. 97, 116 P. 245. 

The early case of Snell v. Atlantic F. & M. Insurance Co., 98 U. S. 85, 25 
L. Ed. 52, was quite similar to the present case, where a partner in the firm of 
Snell, Keith & Taylor applied for insurance on a stock of cotton belonging to the 
partnership, of which Samuel L. Keith was a partner. The agent to whom the 
application was made by Keith was informed that the cotton was owned by the 
partnership and that he was a member of the firm. The policy was taken out in 
the name of Keith as owner. The cotton was destroyed by fire, and the insurance 
company denied liability on the ground that Keith was not the owner of the 
cotton and that according to the contract of insurance concerning ownership the 
policy was void. In an action brought to reform the policy so that the insurance 
would be payable to the partnership to the extent of the loss, the remedy of 
reformation was granted on the ground that the agents had knowledge that the 
cotton was owned by Snell-Taylor & Co., and not by Keith individually, and they 
had induced him to believe they were insuring in his name the interest of the 
firm. He assented to the insurance being taken in his name because of the repre- 
sentation and agreement that the interest of the firm would be fully protected 
against loss by fire. In the course of the opinion it was said: “In the case under 
consideration, the alleged mistake is proven to the entire satisfaction of the court. 
It is equally clear that the assent of Keith to the insurance being made in his 
name was superinduced by the representation of the Company’s agent, that insur- 
ance in that form would fully protect the interest of the firm in the cotton. As- 
suming, as we must from the evidence, that this representation was not made with 
any intention to mislead or entrap the assured, it is, however, evident that Keith 
relied upon that representaticn, and, not unreasonably, relied also upon the 
larger experience and greater knowledge of the insurance agents in all 
matters concerning the proper mode of consummating, by written agree- 
ment, contracts of insurance according to the understanding of the- parties. 
He trusted the insurance agents with the preparation of a written agreement which 
should correctly express the meaning of the contracting parties. He is not 
chargeable with negligence, because he rested in the belief that the policy would 
be prepared in conformity with the contract.” See, also, Dearborn v. Niagara Fire 
Ins. Co., 17 N. M. 223, 125 P. 606; Horine v. Royal Ins. Co., 199 Mo. App. 107, 
201 S. W. 958; McIntosh v. North State Fire Ins. Co., 152 N. C. 50, 67 S. E. 
45, 136 Am. St. Rep. 818; Globe Ins. Co. v. Boyle, 21 Ohio St. 119; 26 C. J. 104. 

[4] Objections were made to the admission of oral evidence because it was an 
attempt to vary the terms of a written instrument by parol testimony. The rule 
invoked is not applicable to actions for reformation. In Carsten v. Kreipe, supra, 
it was said: “The nature of an action for reformation is such that it is outside 
the field of operation of the parol evidence rule. Apparently it has been necessary 
to say this in most cases in which decrees of reformation have been approved. It 
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has now been said so often, the courts should be relieved from incumbering the 
pages of the reports with citations of authority.” 

Some criticism of the instructions is made, but on an examination of these we 
find them to be without materiality. 

Attention has been called to other objections which we deem to be without 
merit. 
Judgment affirmed. 
Burch, J., not sitting. 


BURNS v. PROVIDENCE-WASHINGTON INS. CO. No. 30706. 
Supreme Court of Kansas. July 9, 1932. 
12 Pacific Reporter (2d) 811. 
1. INSURANCE. 

Insurer, under hail policy, where facts disclosed agent accepted application 
and premium after examining crop, held bound by agent’s finding that crop had 
not been damaged by hail. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

2. INSURANCE. 

Evidence held to support finding that insured, under hail policy, mailed proof 
of loss as required. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

Syllabus by the Court. 

1. Where an insurance agent takes an application for hail insurance with the 
understanding that he will examine the crop for the purpose of determining 
whether it had been damaged by hail, and upon such examination accepts the 
application and premium, which is forwarded to the company, and a policy is 
issued, held, that the company is bound by the finding of the agent that the wheat 
had not been damaged by hail. 

2. The evidence examined with reference to the mailing of proof of loss, and 
found sufficient to support the finding and judgment of the court. 

Appeal from District Court, Stanton County; F. O. Rindom, Judge. 

Action by J. M. Burns against the Providence Washington Insurance Com- 
pany. Judgment for the plaintiff, and the defendant appeals. 

Affirmed. 

H. O. Trinkle, of Garden City, for appellant. 


Edgar Foster and Horace J. Foster, both of Garden City, for appellee. 
SLOAN, J. 


This was an action to recover on a hail insurance policy. The plaintiff pre- 
vailed, and the defendant appeals. 

The plaintiff was the owner of a quarter section of land in Stanton county 
which was farmed to wheat by his tenant. He had an undivided one-fourth in- 
terest in the wheat which he desired to insure, and, on June 14, 1928, he applied 
to the local agent of the defendant for insurance against loss or damage by hail. 
On that day there had been a heavy rain in that vicinity and hail in some 
localities. The plaintiff did not know whether hail had damaged his wheat or not, 
and so advised the local agent. The application for the insurance was signed in 
blank with the understanding that the local agent would go and examine the crop 
and determine whether it had been hailed, and, if not, would complete the applica- 
tion. The agent examined the wheat and concluded that it had not been damaged 
by hail. He thereupon completed the application and mailed it to the company 
with the premium amounting to $115.20. In due time the plaintiff received the 
insurance policy, but was not otherwise informed of the result of the inspection 
made by the local agent. On June 19, 1928, the crop was destroyed by hail. The 
plaintiff notified the local agent, who in turn notified the company, and an ad- 
juster came to examine the crop. It was then discovered that the wheat had been 
damaged by hail on June 14; that plaintiff's tenant, who owned an undivided 
three-fourths interest in the crop, collected insurance from the Springfield Fire 
& Marine Insurance Company on the basis of a 6 per cent. loss. The adjuster 
refused to make any adjustment of plaintiff's loss unless the plaintiff executed a 
nonwaiver agreement. The agreement was executed and adjustment made, but 
defendant denied liability. The case was tried to the court without the aid of a 
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jury. The court found that proof of loss was prepared and forwarded by mail to 
the insured within sixty days after the loss occurred, that the agent of the com- 
pany did not act upon the statement of the insured to the effect that there had 
been no prior loss, but refused to take the application until he had made a per- 
sonal investigation, and upon such investigation issued the policy, and that the 
plaintiff had suffered a loss in the amount of $451.20. The court entered judgment 
for this amount, together with an attorney fee of $100 and costs. 

{1] The appellant contends that the court erred in rendering judgment for 
the reason that the local agent had no authority to examine the wheat and accept 
the application on such examination. The epplication for the insurance signed by 
the appellant contained the definite statement that the crop had not been damaged 
by hail previous to the date of the application. It contained the further condition 
that the entire policy should be void if the insured had concealed or misrepresented 
any material fact. It provided that the company would not be bound by any act 
or statement made by the agent, unless inserted in the application. It also pro- 
vided that the insured would, within sixty days after the happening of the loss or 
damage, send to the company by registered mail at Minneapolis, Minn., proof of 
loss which should be signed and sworn to by the insured. There is no charge nor 
proof of any fraudulent intent or purpose on the part of the insured. The parties 
appear to have acted in good faith. When the insured signed the application, he 
did not know the condition of the wheat and so advised the agent. The agent as- 
sumed the responsibility of examining the crop, and upon such examination ac- 
cepted the application and the premium. The agent was the agent of the company 
and not the agent of the insured, and, while acting in the scope of his authority, 
the appellant is charged with all the knowledge which the agent possessed. He 
was authorized to solicit applications for hail insurance. He knew, and so did the 
insured, that the company did not write such insurance on damaged crops. The 
agent might have relied upon the written application and held the appellee re- 
sponsible for the statements contained therein, but he elected otherwise, and in- 
vestigated the condition of the wheat to determine the fact, and on this investiga- 
tion accepted the application and the premium. The company is charged with the 
knowledge the agent acquired in the investigation, and it cannot now be heard to 
say = it relied on the statements contained in the written application and defeat 
liability. 

“The company cannot defend on the ground that the policy was void at its 
inception if it had knowledge of the facts when it executed the contract and took 
the premium. On general principles, a knowledge which would be sufficient to lead 
any prudent person to inquire about the matter, when it could easily be ascertained, 
ought to be regarded as a knowledge of the fact. And, where the agent had 
knowledge of the existence of facts which would render the contract void in its 
inception, if its provisions were insisted upon, it would be presumed that such 
provisions were wiaved, because the courts will not impute to the company the 
fraudulent intent to deliver and receive pay for an invalid policy. Upon this ground 
the agent’s knowledge of the fact that the property is vacant, or that there is con- 
current insurance, or incumbrances, or his knowledge of facts relating to the 
ownership of the property are regarded as knowledge of the company. See ex- 
tended note to the Effect of Warranty, 16 L. R. A. (N. S.) 1908, pp. 1213-1222.” 
Stanley v. Indemnity Association, 112 Kan. 412, 416, 210 P. 1096, 1098. 


See, also, Cue v. Insurance Co., 89 Kan. 90, 130 P. 664, 44 L. R. A. (N. S.) 
1218; Palin v. Insurance Co., 92 Kan. 401, 140 P. 886; Nichols v. Casualty Co., 
113 Kan. 484, 214 P. 1111. 

[2] The appellant further contends that notice was not sent to the company in 
accordance with the terms of the policy. The evidence of the witness is to the 
effect that to the best of his knowledge the proof of loss was mailed to the com- 
pany. The company appeared and made the adjustment, and, from all of the 
circumstances in the case, we thnik the court was fully warranted in finding that 
the appellee complied with the terms of the policy in mailing the proof of loss. 

The judgment is affirmed. 
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CAMPBELL v. FIDELITY-PHENIX INS. CO. 
Court of Appeals of Kentucky. April 19, 1932. 
48 Southwestern Reporter (2d) 1058. 
1. INSURANCE. 


Evidence held to support verdict for insurer in action on fire policy covering 
contents of building. 


(For other cases, see Insurance, Dec. Dig. § 665[1].) 

Appeal from Circuit Court, Whitley County. _ 

Action by Mrs. H. L. Campbell against the Fidelity-Phenix Insurance Com- 
pany. From judgment for defendant, plaintiff appeals. 

Affirmed. 

Hiram H. Owens, of Barbourville, for appellant. 

Tye, Siler, Gillis & Siler, of Williamsburg, and Gordon, Laurent & Ogden and 
T. M. Galphin, Jr., all of Louisville, for appellee. 

STANLEY, C. 


The appellant, Mrs. H. L. Campbell, had a fire insurance policy with the 
appellee for $1,500 on the contents of her home, and one for $1,200 with another 
company on the building. The property, located at Corbin, was destroyed by fire 
in the early hours of April 5, 1930. In a suit filed on the policy, the appellee denied 
its liability and charged, among other things, that the plaintiff had personally or 
through confederates feloniously burned the property and that she had made a 
false and fraudulent proof of loss, as the contents of the house had been pre- 
viously removed and had not in fact been damaged or destroyed. The suit was 
tried with one on the building policy and the jury returned a verdict in favor of 
the plaintiff against the company carrying the risk on the building, and against the 
plaintiff and in favor of the company carrying the risk on the contents. This 
appeal is in the latter case only. 

The grounds upon which a reversal of the judgment is sought are that the 
— is flagrantly against the evidence and that incompetent evidence was ad- 
mitted. 

The plaintiff was at the time estranged from her husband and had a divorce 
suit pending. She and her small child lived in the property and her brother, a 
railroad conductor, stayed with them when in Corbin overnight, which was perhaps 
once a week. During the day before the fire she had done some housecleaning, 
including the use of gasoline on the rugs. She left home a few minutes before 
midnight to get a train soon leaving to go to Covington to visit another brother. 
About half past 3 in the morning the building was discovered in flames. There 
were several circumstances tending to show that the fire was of incendiary origin, 
but the appellant had been found not guilty on the criminal charge of burning 
the property. The verdict of the jury on this trial finding for the plaintiff on the 
policy covering the building and against her, on the one covering the furnishings 
was doubtless rested upon the evidence that substantially all the contents had been 
removed before the fire, and it is that phase of the case to which our attention 
will be directed. , 

Without undertaking to prove the fair value of any specific article or of the 
property as a whole, the plaintiff placed her own total valuation of the personal 
property at $2,950. Included in that sum is damage of $60 to a secondhand cook 
stove for which she had paid $22.50; a ten-year old victrola phonograph and 
records at $225; enlarged photographs of her parents at $200; linens at $500; and 
other items of equally as extravagant valuations. 


The evidence introduced in behalf of the defendant was that one night, 
within a month preceding the fire, a loaded truck, with the contents covered by a 
canvas, left the house, and that within a week a trunk was hauled away. About 
three weeks before the fire plaintiff's husband had endeavored to hire a truck 
at Berea for the stated purpose of going to Corbin for a load of household 
goods. Plaintiff had formerly lived near Berea. Her nephew, who had lived 
with her mother until the latter’s death about six months before and who 
remained in the house, testified that in March a truck load of furniture was 
brought there from Corbin, as he was informed, and stored in one of the rooms. 
City firemen and others testified that the ruins of the fire indicated that one 
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room in the house had been practically vacant and that others contained very 
little furniture. There was included a small cook stove which was unlike a more 
yaluable one described in the proof of loss. A deputy fire marshal found many 
articles stored in the home of the plaintiff’s mother near Berea to correspond 
with articles listed among those lost in the fire. Upon a second trip to that 
place Mrs. Campbell was present and objected to a search under a warrant by 
the deputy sheriff because her niece, who lived there, was not at home. The 
oficers went and got the niece, and upon her return Mrs. Campbell stated that 
the furniture was not hers but belonged to her mother. It was proved that the 
furniture stored had not belonged to her mother. 

The evidence introduced in behalf of the plaintiff, in addition to the specific 
claim of the destruction of the property and to the denial of its removel, was in 
substance as follows: Her husband (who returned to his wife about a week 
after the fire) testified that he had followed her to Berea in order to persuade 
her to return to him, and that when she refused he had tried to get a truck with 
which to remove her possessions there, but that they were not so removed. It 
was testified by several witnesses that the property stored at the mother’s home 
belonged to Mrs. Blankenship, plaintiff's niece, and that in February preceding 
the fire it had been sent to Berea from her home in Virginia for storage at her 
mother’s, who resided near by, but instead it had been placed in the home of 
her late grandmother. Plaintiff testified that when she told the officers that 
the furniture in the house had belonged to her mother she was referring to that 
in use and did not know that her niece’s furniture was stored there. The trucks 
which had been to her home in Corbin before the fire were those of local mer- 
chants, except that she had traded a table and vacuum cleaner to a secondhand 
dealer for a stove and they had been removed in an automobile, and also that 
a truck had moved her husband's trunk. A neighbor, who was among the first 
to reach the fire, testified to seeing different articles of furniture in the building 
before they were burned. Evidence was heard tending to show that the ruins 
contained various articles claimed to have been lost and some metal parts were 
introduced to corroborate the witnesses. 

The general reputation of the plaintiff was brought in issue with the pre- 
ponderance of the evidence tending to prove that it was bad. 

[1] The foregoing is but an outline of the evidence, but sufficient, we think, 
to indicate that our conclusion is sound that the verdict was not palpably against 
the evidence. Phoenix Insurance Company v. Wintersmith, 98 S. W. 987, 30 
Ky. Law Rep. 369. 

[2] The appellant also claims error in the admission of certain incompetent 
evidence. If all such be regarded as incompetent, we cannot regard the ad- 
mission of any of it as prejudical. In most instances the record does not sustain 
the brief of appellant showing that exceptions to the rulings of the court were 
taken. We cannot review a ruling of the trial court in the absence of an excep- 
tion thereto. Civ. Code Prac. §§ 333, 334, and annotations. 

Wherefore the judgment is affirmed. 


HEMENWAY FURNITURE CO., Limited, v. JUNEAU et al. No. 4297. 
Court of Appeal of Louisiana. Second Circuit. June 15, 1932. 


142 Southern Reporter 383. 
2. INSURANCE. 

Vendor’s lien and privilege on insurance funds held not destroyed by con- 
duct of vendee’s attorney in obtaining payment from insurance company (Act 
No. 263 of 1916). 

(For other cases, see Insurance, Dec. Dig. § 590.) 

Appeal from Ninth Judicial District Court, Parish of Rapides; Leven L. 
Hooe, Judge. 

Action by the Hemenway Furniture Company, Limited against M. M. Juneau 
and one Novo. Judgment was entered for plaintiff, and defendat Novo appeals. 

Reversed, and plaintiff’s demands rejected. 

John R. Hunter, of Alexandria, for appellant. 


Hawthorn, Stafford & Pitts, of Alexandria, for appellee. 
Drew, J. 
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Plaintiff, a retail dealer in furniture in the city of Alexandria, La., sold on 
open account certain furniture and household goods to M. M. Juneau, amounting 
ois. on which account Juneau paid the sum of $497, leaving a balance due 
o Lao. 

During the month of October, 1930, Juneau’s house was destroyed by fire, 
and the furniture purchased from plaintiff and located therein was totally de- 
stroyed. The furniture was insured by Juneau with the Great States Insurance 
Company, of Dallas, Tex., for the sum of $700. 

Plaintiff, after having an unsatisfactory talk with Juneau, in order to pro- 

tect itself, took advantage of Act No. 263 of 1916, and gave notice to the insurance 
company of its vendor’s lien and privilege on the furniture destroyed by fire. The 
insurance company did not serve Juneau with notice, after receiving notice from 
plaintiff, as is required of it by Act No. 263 of 1916. After some delay, the in- 
surance company and Juneau agreed to a settlement of $540, from which amount 
the insurance company deducted $70, the amount of a chattel mortgage in favor 
of plaintiff, and sent to its agent in Alexandria, Mr. S. C. Spengler, a check for 
$470. . 
The check was made payable to M. M. Juneau. Plaintiff had served upon 
Mr. Spengler a similar notice to the one sent the insurance company; therefore, 
Spengler did not immediately turn over to Juneau the check. While the check 
was still in Spengler’s hands, he received by wire from the insurance company 
authorization to add, as payee, in the check the name of plaintiff, which he did. 

The check, with the payee reading, “M. M. Juneau and the Hemenway Furni- 
ture Company, Limited,” was then given to Juneau. Realizing that he could not 
cash the check without the indorsement of plaintiff, Juneau was dissatisfied and 
sought the advice of a lawyer. He first consulted Mr. Shevnin, who, after mak- 
ing an investigation, could give him no relief. He then consulted Mr. Novo, an- 
other member of the Alexandria bar. The only testimony in the record as to 
what transpired between Juneau and Mr. Novo is the testimony of Novo, as 
follows: 

“Q. Well, state the facts. A. Mr. Juneau came into my office, presented me 
a check, which check is the one in the record, presented me a letter from Mc- 
Bride, Bourne & Kennedy, which letter is also in the record, told me that the 
claim or purported claim of the Hemenway Furniture Company was unjust and 
that the check had originally come to Alexandria without the name of the Hem- 
enway Furniture Company, and that he wanted his money, and that if he owed 
anything, he owed the Hemenway Furniture Company on open account, and not 
anything with regards to this check, or conversations along those lines. He 
told me he had discussed the matter with Mr. Shevnin, that Mr. Shevnin said that 
they could not cash the check, and I told him that Mr. Shevnin’s conversation 
was right, that he could not cash the check, but that I could see no harm in 
sending the check back to the company with the letter, explaining the full de- 
tails of the transaction and telling the company that I had not taken up the 
matter with their local agent. I was under the impression, according to the letter 
from McBride, Bourne & Kennedy, that the Hemenway Furniture Company had 
been taken care of or been paid, when Mr. Juneau said that the account against 
the Hemenway Furniture Company was not just; and, I told Mr. Juneau that I 
would do this, and he asked me to then go through with that proposition. 

“Q. What did he ask you to do? A. He asked me to—whether or not he 
could cash this check, and I told him ‘No,’ but that we could send it back to the 
company who had issued the check and if they thought the check should be paid, 
they would pay it, and if they didn’t, they wouldn’t pay it. 

“Q. Is that the reason you erased the name of the Hemenway Furniture 
Company? A. Yes, sir. 

“QO. Then you ‘forwarded the draft and wrote the letter in this evidence here, 
attached it to the draft and sent it to the company? A. Yes, sir.” 

The letter written by Novo and attached to the draft is as follows: 

“December 17, 1930. 
“Great States Insurance Co., 
“Dallas, Texas. 
“Dear Sirs: 
“I am herewith handing you for collection check drawn on you by your 
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adjusters in the full sum of Four Hundred and Seventy and 38/100 ($407.38) 
lars. 

ea am also handing you final letter from the adjusters showing that this was 

the final amount agreed on in the adjustment. 

“Your local agents, S. C. Spengler Insurance Agency, has tried to act in the 
capacity of a collecting agency for one of our local firms, the Hemenway Furni- 
ture Company of Alexandria, by adding to the check sent my client the name of 
the Hemenway Furniture Company, as one of the payees. If my client owes 
this furniture company any money it is on open account, and your agent has no 
right to try to act in the capacity of a collecting agency or a judiciary department. 

' “T have not taken this matter up with Mr. Spengler, your agent here, but I 
am forwarding you the check for payment, together with the policy and the 
letter above referred to from your adjusters. 

“I, myself, crossed off the name of the Hemenway Furniture Company from 
the face of the check by running pen marks through the same, as the adding of 
this firm’s name to the check is an alteration, which was not authorized by you 
or vour adjusters, I am sure. 

“Please wire me when this draft is paid, as the sixty (60) days for adjust- 
ment is past. 

“Waiting for your pleasure in the matter, I am, 

“Yours truly, 
“[Signed] Lee J. Novo.” 

The letter from McBride, Bourne & Kennedy, insurance adjusters, which is 
referred to in Novo’s testimony, is as follows: 

“McBride, Bourne & Kennedy 
“Incorported 
“Insurance Ajusters 
“814-15 Maritime Building, 
“New Orleans, Nov. 22, 1930. 

“Mr. Milton Juneau, 

“Alexandria, La. 
“Dear Sir: Re: Claim—Great States Policy No. 201859. 

“We wrote you sometime since advising you that we had received a letter 
from the Hemenway Furniture Company stating that a part of your property on 
which an allowance was made was covered by a chattel mortgage. 

“This is an absolute violation of the policy contract. 

“However, the amount being~ small, $70.00, we have deducted that amount 
from the amount agreed on, $540.38, leaving $470.38. 

“We are handing you herewith proof of loss for that amount, and ask that 
you kindly acknowledge before a Notary Public and return to us. 

“Very truly yours, 

“McBride, Bourne & Kennedy, Inc., 
[Signed] J. Jos. Kennedy. 
“JK :P 
“cc Spengler 
“Ins. Agency, Inc.” 

Mr. Novo, on cross-examination, testified in part as follows: 

“Q. And you wrote the insurance company as you did and you meant to 
convey them the impression that Hemenway Furniture Company had no business 
in that loss draft and that Juneau alone should be made payee? A. No, I did 
not. I meant to convey the impression that if they had any claims and they had 
been furnished to the company, the insurance would not pay the claim and if 
Spengler, on the contrary, acted in violation of the laws, it would have been an 
unjust act with regards to Juneau.” 

The following excerpt from the testimony of Mr. R. S. Graham, of the in- 
surance company, shows clearly the intention of the insurance company: 

‘Q. Are you in a position to testify with regards to any conspiracy or fraud 
against the Hemenway Furniture Company, which conspiracy or fraud was an 
effort to deny the Hemenway Furniture Company of substantial legal rights, or 
of their vendor’s lien and privilege, or of any moneys due them, if any were due 
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them? A. I am in a position to know that no fraud was intended in any man- 
ner whatever against the Hemenway Furniture Company. 

“Q. Did you receive along with the draft presented to you for payment by 
the Guaranty Bank & Trust Company of Alexandria, Louisiana, through its 
agencies, the original copy of a letter from McBride, Bourne & Kennedy of New 
Orleans, Louisiana, addressed to M. M. Juneau, the insured? A. Yes, we re- 
ceived a letter from McBride, Bourne & Kennedy of New Orleans, addressed to 
M. M. Juneau of Alexandria, Louisiana, to the effect that they, the adjusters, had 
received a letter from the Hemenway Furniture Company, after the loss stating 
that a part of the property insured was covered by a chattel mortgage. They fur- 

- ther stated that this was in absolute violation of the policy contract, on account 
of the property being mortgaged without notice to the company. The adjusters 
further stated that the amount of the indebtedness being small, $70.00, that they 
had deducted that amount in making settlement of .the loss from the agreed 
amount, $540.38, leaving $470.38 to the assured, M. M. Juneau, and for which 
amount the draft was issued. 

“Q. Did you receive from the Hemenway Furniture Company a release of 
any claims that they might have had against the policies or moneys due there- 
under? A. We did not. 

“Q. Did you cr your company furnish to the said M. M. Juneau a written no- 
tice of the filing of the vendor’s claim? <A. We did not. 

“Q. If you answer yes, please annex to your answer either the original or 
photostatic copy of same. If your answer is no, why did you fail to comply with 
that part of the law? A. We did not think it necessary as the policy agreement 
was violated by the encumbrance with chattel mortgage, without notice to the 
Great States Insurance Company. 

“QO. Do you feel that Mr. Juneau should not have been paid the proceeds of 
this policy? If so, why did you pay same? A. We felt that Juneau was entitled 
to be paid the amount of his loss as he had secured a policy in the Great States 
Insurance Company to protect him in a contingency of this kind.” 

The draft which was attached to the Novo letter and the McBride, Bourne 
& Kennedy letter, when received by the insurance company, was paid, and on the 
left-hand corner of the draft we find the inscription which is signed by Gross R. 
Scrugs, Jr., the person who originally drew the draft, and which is as follows: 

“QO. K. For M. M. Juneau only. 

“Erasure is correct.” 

When the draft was paid, Mr. Novo received for his services a fraction more 
than 10 per cent. of the amount collected. Mr. Juneau did not pay any part of 
the money on the debt he owed plaintiff. It is admitted by Novo that he ran a 
pen mark through the name of the payee in the check, namely, Hemenway Fur- 
niture Company, Ltd., before attaching the letter to it, and sent it through the 
bank to the insurance company for payment. 

Plaintiff, having failed to receive out of this check pay for the furniture sold 
Juneau and destroyed by fire, filed this suit against both Juneau and Novo, pray- 
ing for judgment in solido for the amount of Juneau’s indebtedness, namely, the 
balance due on the furniture and household goods. Juneau did not contest the 
suit and there was judgment by default against him, as prayed for. He has not 
appealed and is not before this court. 

Plaintiff’s suit is brought under article 2324 of the Revised Civil Code and, 
after alleging on the facts as above set out, which are undisputed, for a cause of 
action against Novo, alleged in paragraphs 8 and 11 of his petition as follows: 

“8. Petitioner shows that the said Juneau and the said Novo, defendants 
herein, both of whom had full knowledge of all of the facts, and the said Novo 
particularly, who had knowledge of the legal situation involved, as well, con- 
spired and colluded together to erase and remove petitioner’s name from said 
check, and who did pursuant to said collusion and conspiracy actually on or about 
the 3d day of January, 1931, erase, cancel, and/or strike petitioner’s name from 
the check, for the express and deliberate purpose of defrauding your petitioner 
of his debt, secured as it was by the vendor’s lien and privilege; petitioner shows 
that it is not informed as to just which of the two defendants altered said check 
by removing its name, but it avers upon information and belief that it was either 
the one or the other, or perhaps both, but at all events with the full knowledge 
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of both, and at the illegal instigation of the said Novo, and that as a ‘matter of 
fact, the said act was done as the result of fraud and illegal conspiracy, and 
scheme, concocted for the purpose of defrauding petitioner of its money.” 

' “11, Petitioner shows that the said Novo has been licensed to practice in the 
courts of the state of Louisiana, and knows full well the consequences of his acts; 
that he knew at the time that said check was altered without petitioner’s knowl- 
edge and consent, that it was a violation of petitioner’s rights and violation of 
the law of the State of Louisiana; that the said Novo was the moving spirit in 
the changing and alteration of said instrument, and was, in fact, the party who 
concocted the scheme to defraud petitioner of its rights, and to prevent it from 
collecting its claim out of the monies upon which it had a lien granted by, law; 
that because of the said Novo’s actions, and because of entering into the illegal 
conspiracy, and because of his execution of the fraudulent scheme with the said 
Juneau, the said Novo has made himself responsible with the said Juneau, to pe- 
titioner for the money which it has been deprived of; that he is responsible in 
solido with the said Juneau; that the said Juneau is now, and has been at all 
times, primarily responsible for said indebtedness, and the said Novo, because of 
illegal and tortious acts as herein set out, has destroyed petitioner’s vendor’s lien 
and privilege, is liable in solido with the said Juneau for said amount.” 

Defendant Novo filed an exception of no cause of action, which was over- 
ruled. He then answered, denying all the principal allegations of plaintiff’s pe- 
tition and alleging that, prior to the date of January 3, 1931, the day the draft 
was sent for collection to the insurance company by Novo, he was informed by 
the adjuster of the Great States Insurance Company that they had deducted the 
amount claimed by plaintiff company from the settlement agreed upon with M. 
M. Juneau, and that he was justified in concluding that the plaintiff company had 
no right, title, or interest in said check, and in the further conclusion that the 
addition of the name of plaintiff company to the check, as payee, by the local 
agent of the insurance company, was unauthorized. He admitted that Juneau re- 
ceived the proceeds of the check, less the small amount as commission he charged 
for making the collection. 

The lower court rendered judgment for plaintiff, as prayed for, and held de- 
fendant Novo liable in solido with Juneau. Defendant Novo appealed. 

Plaintiff alleged that Novo, as above shown, conspired and colluded with 
Juneau to erase plaintiff’s name from the check for the express purpose of dam- 
aging it and defrauding it of its debt and of its rights. The damage alleged is 
that the acts of Novo, in conjunction with Novo, have destroyed plaintiff’s ven- 
dor’s lien and privilege. 

{1, 2] Allegations of a petition for the purpose of trying an exception of no 
cause of action are taken as true only in so far as it alleges facts. Allegations 
of conclusions of law which are incorrect, are not taken as true. Therefore, the 
allegation that plaintiff’s vendor’s lien and privilege has been destroyed by the 
alleged acts of Novo and Juneau, by conspiring and colluding together, is an 
erroneous conclusion of law. 

Act No. 263 of 1916 reads as follows: 

_|Creating, in favor of the vendor of perishable property, a first lien and 
privilege on funds due or to become due the vendee under policies of insurance 
covering such property, whcre such property is destroyed by fire, and where at 
thetime of its destruction there rested against such property a vendor’s lien 
and privilege, and providing the manner of protecting such lien privilege; for 
priority of such lien over seizure of the proceeds of such insurance policies. 

“Section 1. Be it enacted by the General Assembly of the State of Louisiana, 
That where property is destroyed by fire, which, at the time of its destruction, 
is affected with or covered by a vendor’s lien and privilege, the vendor or holder 
of such privilege shall have and be entitled to enforce a lien and privilege, to 
the amount of the unpaid purchase price or any portion thereof, on any claim, 
funds or money due the owner or vendee of such property under policies of 
Insurance covering same. And said lien and privilege shall have the same rank 
as is now given by law to the vendor’s lien and privilege on the thing sold, and 
shall be superior to any lien and privilege [on the thing sold, and shall be 
superior to any lien and privilege] growing out of the attachment or garnish- 
ment, of seizure or such claim, funds or money. 
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“Sec. 2. Be it further enacted, etc. That in order to protect the lien and 
privilege provided in Section 1, of this Act, the vendor, his heirs or assigns shall, 
at any time prior to the payment of the amount due under the policies of jn- 
surance covering such property, give written notice to the insurer under such 
policies of the existence of such claim, and state under oath the amount thereof. 
On the receipt of such notice the insurer shall give written notice to the assured 
of the filing of the vendor's claim, and in the event of a dispute between the 
vendor and his vendee, or of any one claiming adverse interest under oath, the 
insurer shall deposit, subject to the right of all parties in interest, the amount 
due under such policies in the registry of the court, having jurisdiction in any 
suit that may be brought on such policies to recover the amount due thereunder. 
That having made the deposit of the amount due under the policies in the 
registry of the court, as hereinabove provided, the insurer shall be relieved of 
further responsibility. 


“Sec. 3. Be it further enacted, etc., That the provisions of this Act and the 
privilege herein granted shall apply not only to all claims, funds or money that 
may hereafter become due under policies of fire insurance covering such prop- 
erty, but shall also apply to all claims, funds or moneys now due under such 
policies and, which for any reason remains unpaid at the time this Act becomes 
a law. 

“Sec. 4. Be it further enacted, etc., That this Act shall take effect from and 
after its passage, and all acts or parts of acts in conflict with this Act be and 
the same are hereby repealed.” 


Plaintiff has complied with this statute and protected its lien and privilege. 
There is nothing Novo did or could have done that would have destroyed plain- 
tiff’s vendor’s lien and privilege on the funds in the hands of the insurance 
company. The act provides in specific language what the insurance company 
should have done in order to have relieved itself. The record discloses it did 
not follow the provisions of the act. Plaintiff’s privilege and lien have not been 
destroyed. Therefore, it has failed to allege whereby it has been damaged. It 
does pray for damages for delay in getting its money. It contends that it has 
been defrauded out of its debt, and that its rights, lien, and privilege have been 
destroyed; its contention is erroneous under the law. It has the same rights, 
lien, and privilege that it had before Novo and Juneau took any action It has 
alleged no damage and the exception should have been sustained. However, due 
to the fact that plaintiff’s petition makes a serious charge against a member of 
the bar of this state, we prefer to decide the case on the merits. 


[3] The facts, as above outlined, and over which there is no dispute, we 
think, clearly exonerates Mr. Novo of any wrongdoing. It is urged that upon 
investigation he could have found out that Mr. Spengler was authorized to add 
the name of plaintiff to the check as payee, and that he could have found out 
that plaintiff had not been taken care of by the insurance company. The mere 
fact that he failed to make such investigations is not sufficient to brand him 
as a trickster and a law violator. He acted upon a letter from the insurance 
adjusters and the word of his client, and it must be remembered that Juneau 
had never been notified by the insurance company that plaintiff was claiming a 
vendor’s lien and privilege on the insurance money due him, as is required by the 
act, creating a lien and privilege. 

Furthermore, Mr. Novo did not alter the check or draft and present it to the 
bank for immediate collection, but, acting on information he was justified in acting 
upon, scratched out the name of the plaintiff on the draft, attached the draft to 
a letter fully explanatory to his position, together with a letter from the insurance 
company’s adjusters, and left it up to the insurance company to pay the dratt or 
to refuse to pay it and deposit it in the court, as directed by law in such cases 
where there is a dispute between the insurer and a creditor claiming a lien and 
privilege, under Act No. 263 of 1916. It possibly would have been better form 
not to have altered the check by scratching the name of plaintiff, and to have 
returned the draft, with the letter directed to the insurance company, and re- 
quested it to issue a draft to Juneau, without making the plaintiff the payee. The 
result would have been the same, under the testimony of Mr. Graham of the 
insurance company, and the notation made on the draft by Mr. Scrugs, the original 
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drawer of the draft, and there can be no doubt that a draft payable to Juneau 
alone would have been forwarded to him. 

The evidence clearly shows that plaintiff has not been damaged by any acts 
of Novo, and the record is barren of any proof of conspiracy or fraud on his 
part. He might be held guilty of laches in not making an investigation, but in 
his letter to the insurance company, he informed them that he had not investigated 
the matter. The insurance company testified, through Mr. Graham, that they 
thought the. money was due to be paid to Juneau and had paid it. It was not 
misled by anything said or done by Novo, and, no doubt, acted upon information 
received from its adjusters. There has been no attempt on the part of Mr. 
Novo to conceal from the court the facts in this case. He frankly stated what 
he did and why, and we fail to see why he should be condemned. 

The judgment of the lower court is erroneous; and it is therefore ordered, 
adjudged, and decreed that the judgment of the lower court be reversed and the 
demands of plaintiff rejected, at its costs. 


SMITH et al. v. OHIO MILLERS’ MUT. FIRE INS. CO. No. 31412. 
Supreme Court of Missouri, in Bane. March 15, 1932. 
49 Southwestern Reporter (2d) 42. 
1. INSURANCE. 


Fire policy held to “import a consideration,” rendering it unnecessary for 
plaintiffs suing thereon to prove their allegation of payment of premium (Rev. 
St. 1929, § 2958). 

Proof of such allegation was unnecessary, since Rev. St. 1929, § 

2958, providing, in substance, that all instruments in writing promising 

to pay another money or property therein mentioned shall import a con- 

sideration, placed the burden upon insurer to affirmatively prove nonpay- 

ment, rendering plaintiff’s allegation mere surplusage. 

(For other cases, see Insurance, Dec. Dig. § 646[4].) 

2. INSURANCE. 

In suits on fire policies, burden is on insurer to prove nonpayment of pre- 
miums (Rev. St. 1929, § 2958). 

(For other cases, see Insurance, Dec. Dig. § 646[4].) 


Appeal from Circuit Court, Cape Girardeau County; Frank Kelly, Judge. 

Action by A. B. Smith and another, co-partners doing business under the firm 
name and style of A. B. Smith Lumber Company, against the Ohio Miller’s Mu- 
tual Fire Insurance Company. From the judgment for plaintiffs, defendant ap- 
peals. ; 

Affirmed. 

Samuel A. Harper, of Chicago, Ill, Chas. M. Howell, of Kansas City, Dear- 
mont & Russell, of Cape Girardeau, Gallivan & Finch, of New Madrid, N. C. 
Hawkins, of Caruthersville, and Daniel V. Howell, of Kansas City, for appellant. 

A. M. Spradling and Ward & Reeves, all of Cape Girardeau, for respondents. 

Gantt, J. 

Action on a fire insurance policy. The case originated in the circuit court of 
Pemiscot county. On motion of defendant, it was referred by the court. Among 
other things, the referee found that plaintiffs paid the premium to Auber Smith, 
an employee of piaintiffs at the time and when the policy was issued; that Auber 
Smith did not pay the premium to defendant; that after the fire he tendered same, 
which was refused by defendant; that defendant had no notice that Auber Smith 
was an employee of plaintiffs, and acting in a dual capacity in the matter of the 
insurance, and for that reason the judgment should be for defendant. Accord- 
ingly, judgment was rendered for defendant and plaintiffs appealed. 

On appeal, plaintiffs contended (1) that the case was not a proper one for 
nce and (2) that they made a prima facie case and defendant showed no 
efense. 

Defendant contended (1) that the case was properly referred; and (2) that, 
if a reference was improper, it was harmless because defendant showed a com- 
plete defense as a matter of law on one or more of its defenses. 

We reversed and remanded the cause, holding that the case should not have 
been referred, and that the evidence made a case for a jury. Smith vy. Fire Ins. 
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Co., 320 Mo. 146, 6 S.W.(2d) 920. On retrial, judgment was for plaintiffs, and 
defendant appealed. On appeal it again contended that plaintiffs were not en. 
titled to recover as a matter of law. We again held that the evidence made a 
case for a jury. However, we reversed and remanded the cause, holding that 
plaintiffs’ instruction placing the burden on defendant to prove nonpayment of 
the premium was erroneous. Smith v. Fire Ins. Co., 325 Mo. 51, 26 S.W.(2d) 962. 

Thereafter the venue was changed to Cape Girardeau county. On retrial 
plaintiffs assumed the burden of proving payment of the premium. Judgment was 
for plaintiffs in the sum of $39,604.16, and defendant appealed. 

The petition is conventional. Among other things it alleged that, in con- 
sideration of the payment of $342 by plaintiffs to defendant, the policy was issued, 
and thereby defendant insured plaintiffs against loss of certain property by fire. 

The answer alleged: (1) That the policy was void for the reason plaintiffs 
did not pay the premium; (2) that before the fire defendant canceled the policy 
because plaintiffs had not paid the premium; (3) that plaintiffs did not protest 
cancellation, and for that reason are estopped to deny cancellation; (4) that, un- 
der the provision of the policy against false swearing, plaintiffs are not entitled to 
recover; (5) and that Auber Smith, with whom defendant dealt in the matter of 
the insurance, was an employee of. plaintiffs; that he acted in said matter as the 
agent of both plaintiffs and defendant without the knowledge and consent of 
defendant, and for that reason the policy was void. 

The reply alleged that Auber Smith was either the agent of defendant in 
collecting the premium, or an independent contractor and broker; that defendant 
credited Auber Smith for the premium and did not credit plaintiffs, and for that 
reason payment of the premium to Auber Smith was payment to defendant. 

During all the proceedings there has been no material change in the pleadings, 
and the evidence was substantially the same on each trial of the case. 

As stated in the opinion [325 Mo. 51, 26 S. W. (2d) 962, 964]: “No question 
is raised as to the issuance of the policy, the value of the property, the destruction 
by fire, and the proofs of loss.” The controversy is over the payment of the pre- 
mium and the cancellation of the policy. Plaintiffs claim payment in that they 
paid the premium to Auber Smith, who was acting either as agent of defendant 
with authority to collect the premium, or was an independent contractor and 
broker with whom defendant dealt in the matter of the insurance. 

Defendant denies that Auber Smith was either its agent or an independent 
contractor. It further claims that, if he was its agent, he acted in the matter in 
a dual capacity without its knowledge or consent. 

For a. full statement of the facts, reference should be made to the opinions on 
the former appeals. s 

On the trial under review, the court directed the jury that, if Auber Smith 
did not act in a dual capacity, and if plaintiffs requested him to purchase insur- 
ance for them and he placed an order with defendant for the policy, and defend- 
ant dealt with him as a broker and issued the policy on credit extended by de- 
fendant to him and not on credit extended to plaintiffs, and if the premium was 
billed by defendant to him (Auber Smith) and not to plaintiffs, and he (Auber 
Smith) billed same to plaintiffs, who paid him therefor, then such payment was 
a payment of the premium to defendant and it could not defeat the suit on the 
ground of failure to pay the premium, and defendant could not thereafter cancel 
the policy without paying to plaintiffs the unearned premium. 


I. Defendant contends that plaintiffs are not entitled to recover on the theory 
of payment of the premium to an independent contractor and broker for the rea- 
son the petition only alleged payment to defendant, and that recovery should not 
be permitted on the allegation in the reply that Auber Smith was an independent 
contractor and broker, and that as such the premium was paid to him. In other 
words, defendant contends that the proof did not correspond with the allegations 
of the petition. 


In this connection, plaintiffs direct attention to our ruling in Smith v. Fire 
Ins. Co., 325 Mo. 51, 26 S.W.(2d) 962, loc. cit. 964, that the burden was on plain- 
tiffs to prove payment of the premium. They ask a reconsideration of the ques- 
tion. In ruling the question we applied the common-law rule. 

This rule as modified by statute is stated by a standard text as follows: “If 
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the contract in suit is under seal it imports a consideration and none need be 
alleged, and the same is true if the instrument sued on is negotiable according to 
the law merchant. And by statute in some jurisdictions every written contract is 
made to import a consideration, and where this is so, it is not necessary for 
plaintiff to allege the consideration. But the consideration is an essential part 
of a contract, and, in the absence of statutory relief from the rule, a party de- 
claring on a contract which at common law does not import a consideration must 
fully and truly state the consideration as well as the promise founded on it, and 
must prove it as laid. If no consideration is stated, it is a fatal defect which 
may be taken advantage of by demurrer, motion in arrest of judgment, or writ 
of error.” 13 C. J. 722. 

In this state the common-law rule was modified by statute which follows: 
“All instruments of writing made and signed by any person or his agent, whereby 
he shall promise to pay to any other, or his order, or unto bearer, any sum of 
money or property therein mentioned, shall import a consideration, and be due 
and payable as therein specified.” Section 2958, R. S. 1929. 

On consideration of this statute in Taylor vy. Newman, 77 Mo. 257, loc. cit. 
263, we said: “If the instrument sued on was a promise of the defendant to pay 
money or property, although a non-negotiable instrument, the petition would not 
be defective by reason of the failure to set out a consideration.” 

[1] If plaintiffs are not required to plead the consideration, they are not re- 
quired to prove it. If they are not required to prove it, the defense is affirmative, 
and the burden is on defendant to prove failure of consideration. 

And the phrase “import a consideration” has been defined as follows: “At 
common law, negotiable contracts are said to import a consideration; that is, in 
the absence of evidence on the point, it will be presumed that there was a suff- 
cient consideration; and it is for the party denying the existence of a consider- 
ation to show that there was none. This is true even if no consideration is re- 
cited on the face of the instrument, and words such as ‘value received.’ are want- 
ing.” McGuffin v. Coyle, 16 Okl. 648, 86 P. 962, 964,6 L. R. A. (N. S.) 524 
(quoting and adopting definition in 1 Page, Cont. § 279). 


An exception to the common-law rule places the burden on defendant of 
proving non-payment of the premium for life insurance because the insured is 
dead, and information as to payment is peculiarly within the knowledge of the 
insurer. 

[2] In life insurance cases, this exception was cited as authority for placing 
the burden of proving nonpayment of premium on defendant. State ex rel. Life 
Co. v. Reynolds, 277 Mo. 14, 208 S. W. 618; Harris v. Ins. Co., 248 Mo. 304, loc. 
cit. 318, 154 S. W. 68, Ann. Cas. 1914C, 648. From this it does not follow that 
the statute does not cover ‘fire insurance policies. _It covers both life and fire 
insurance policies. In those life insurance cases the statute also was authority 
for placing the burden of proving nonpayment on defendant. In an action on a 
life insurance policy (Johnson v. Woodmen of the World, 119 Mo. App. 98, 95 
S. W. 951), the statute was cited as authority for holding that the defense of 
nonpayment of the premium was an affirmative defense, and the burden as te 
that issue was on defendant. 


[3] Under the statute, all written contracts for the payment of money or 
property “import a consideration,” and the burden of proving failure of con- 
sideration for such contracts is on defendant. Swift v. Fire Ins. Co., 279 Mo. 
606, loc. cit. 610, 216 S. W. 935; County of Montgomery v. Auchley, 92 Mo. 126, 
4S. W. 425; Maxwell v. Harroun (Mo. App.) 180 S. W. 993; Swift v. Fire 
Insurance Co., 202 Mo. App. 419, loc. cit. 429, 217 S. W. 1003; Fleming v. Mul- 
loy, 143 Mo. App. 309, 127 S. W. 105; Montgomery v. Montgomery, 142 Mo. App. 
481, 127 S. W. 118. 


The execution of the policy under consideration was admitted. It is an in- 
strument of writing signed by the president of defendant, whereby it promised to 
Pay money. Under the statute it “imports a consideration.” The allegation in 
the petition that plaintiffs paid the premium was unnecessary. It was surplusage, 
for without such allegation the petition stated a cause of action. Johnson v. 
Woodmen of the World, supra, 119 Mo. App. loc. cit. 101, 95 S. W. 951. In its 
answer defendant pleaded failure of consideration, in that plaintiffs did not pay 
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the premium. It was proper to do so, for the defense was affirmative, and the 
burden was not on plaintiffs to prove payment of the premium, but on defendant 
to prove nonpayment. Johnson v. Woodmen of the World, supra, 119 Mo, App. 
loc. cit. 102, 95 S. W. 951. It follows that the contention that the proof did not 
correspond with the allegations of the petition is ruled against defendant. Ip 
Stephens v. Fire Ass’n, 139 Mo. App. 369, loc. cit. 374, 123 S. W. 63, it was stated 
that, in actions on fire insurance policies, the burden was on plaintiffs to allege 
and prove payment of the premium. The record in that case did not present the 
question, and the statement was obiter. Moreover, the statute was not called to 
the attention of the court. 

The other questions presented on demurrer were ruled against defendant on 
the former appeals. We have considered said questions as presented on the rec- 
ord for review on this appeal and adhere to the rulings made on the former ap- 
peals. In the instant case the court ruled correctly in refusing the withdrawal 
instructions and the instructions in the nature of general and special demurrers, 

[4] II. Defendant next contends that the allegation in the reply that Auber 
Smith was either agent or independent contractor was inconsistent pleading. We 
do not think so. The policy imports payment of the premium. The answer de- 
nied payment. The reply alleged payment to Auber Smith; that he was either 
the agent of defendant or an independent contractor, and that, if he was either, 
payment to him was payment of the premium. Plaintiffs did not seek recovery 
on the allegations of the reply, and they did not allege in the reply that Auber 
Smith was both agent and independent contractor. They alleged that, if he was 
either, the premium had been paid before notice from defendant of cancellation. 
The allegations in the reply were denials of the affirmative defense that plain- 
tiffs had not paid the premium. It was not inconsistent pleading. Leader Realty 
Co. v. Markham, 163 Mo. App. 314, loc. cit. 326, 143 S. W. 1104. ; 

III. Defendant next contends that plaintiffs’ instruction authorizing a verdict 
ignored its affirmative defenses. It requested no instruction on the defenses of 
false swearing and estoppel to deny cancellation. Those defenses were abandoned. 
At the request of defendant, the court well directed the jury on the other affirm- 
ative defenses. In ruling this question in State ex rel. Ins. Co. v. Cox, 307 Mo. 
194, loc. cit. 197, 270 S.*W. 113, 114, we said: “This question may have been open 
to argument prior to the recent case of State ex rel. Jenkins v. Trimble, 291 Mo. 
227, 236 S. W. 651. Under that authority the instruction of plaintiff, in omitting 
the defense, it being an affirmative defense, and not being an element that entered 
into plaintiff's case, was not error. The defense having been covered in a proper 
instruction given at defendant’s instance, it is unnecessary to discuss a long line 
of cases cited by appellant on this question, because it is settled so far as this 
court is concerned by the authority above cited.” Other cases so ruling follow: 
State ex rel. Jenkins v. Trimble, 291 Mo. 227, 236 S. W. 651; Rawie v. Railroad 
Co., 310 Mo. 72, loc. cit. 96, 274 S. W. 1031; Heigold v. Ry. Co., 308 Mo. 142, loc. 
cit. 154, 271 S. W. 773. 

IV. Defendant next contends that there was conflict in certain instructions 
on dual agency. It claims that another instruction given at its request correctly 
defined such agency. If so, there was no conflict, for the challenged instructions 
referred to other instructions defining such agency. 

[5] It also contended that in certain instructions dual agency was erroneously 
defined “as acting for both plaintiffs and defendant in the payment of the pre- 
mium,” whereas, it was defined in other instructions “as acting for both plaintiffs 
and defendant in the collection of the premium.” , 

Of course, Auber Smith was not a dual agent by merely paying the premium. 
But the word “payment,” as used in the directions to the jury that, if “Auber 
Smith did not act in a dual capacity in the matter of the premium and payment 
thereof,” included both payment and collection of the premium. The instructions 
are not technically worded. However, the word “payment,” as used, could not 
have heen understood by the jury as only referring to the act of payment. 

[6] V. Defendant next contends that the failure of the court to define the 
term “independent contractor” was error. We do not think so. The instructions 
given at the request of both plaintiffs and defendant dealt with the question. If 


defendant was not satisfied, it should have requested an instruction defining the 
term. 
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VI. Defendant next charges the court with error, in that it required defend- 
ant’s counsel to read from a deposition two questions and answers in the cross- 
examination of a witness for plaintiff. 

[7, 8] After the reading of the deposition, plaintiffs’ counsel discovered that 
counsel] for defendant had not read said questions and answers. Thereupon 
plaintiffs’ counsel requested the court to require defendant’s counsel to read said 
questions and answers. The court directed defendant’s counsel to do so. De- 
fendant objected and saved its exceptions, but its counsel read the questions and 
answers as directed by the court. The questions and answers tended to show 
that plaintiff A. B. Smith was not in good health. The condition of his health 
was not material, but we do not think the admission of the testimony was prej- 
udicial. In this connection defendant complains of a reference to the occurrence 
by plaintiffs’ counsel in his argument. Defendant did not object to the reference 
and is not in position to complain. 

VII. Defendant next charges error on plaintiffs’ statement of the case to the 
jury. It did not except to the statement or any part thereof, and for that reason 
the questions are not for review. 

[9] It also charges error on the argument to the jury. The only assignment 
in the motion for a new trial was that the court erred in overruling an objection 
of defendant to the argument that defendant had employed Auber Smith. 

There was evidence tending to show that Auber Smith was the agent of de- 
fendant in collecting the premium. We think the argument was proper. 

Other assignments are either without merit or they have been ruled on for- 
mer appeals. 

The judgment should be affirmed. It is so ordered. 

Ragland, Ellison, Frank, and Atwood, JJ., concur. 

White, J. (concurring). 

I concur in the result reached in the majority opinion, but do not concur in 
the construction of section 2958, R. S. 1929: “All instruments of writing made 
and signed by any person or his agent, whereby he shall promise to pay to any 
other, or his order, or unto bearer, any sum of money or property therein men- 
tioned, shall import a consideration, and be due and payable as therein specified.” 

All instruments in writing of a certain character “shall import a consider- 
ation.” The purpose of that section is to give validity to such undertakings so 
that in a suit to enforce one it is not necessary to prove a consideration in order 
to make out a case. A failure of a consideration would be a defense. If a con- 
tract stipulates a consideration, as it does in this case, it is not necessary to im- 
port one. 

If a consideration is imported, is it different from the one specified in the 
contract? If so, it would vary the terms of the contract. Does it‘import the con- 
sideration provided for in the contract? Certainly not. That which is expressed 
cannot be implied. The statute applies only to contracts which express no spe- 


cific consideration. It applies where it is necessary not where it would be super- 
fluous. 


The statute cannot mean that such contract “imports” any specific consider- 
ation. It imports some consideration, which would give the contract validity. It 
is entirely general, and in effect states a rule of evidence, so that a valid con- 
tract is prima facie proven without proof of a specific consideration. When a 
contract provides for a consideration, prima facie proof is complete without im- 
porting a consideration. 

The writer of the opinion, apparently conscious of the necessity of im- 
porting something not expressed in the contract, goes further and says on page 
7: “The policy imports payment of the premuim.” There we have it. It imports 
Performance of the contract. It might as well have been said that it imports 
performance of all the other conditions of the contract. It is not the payment 
of the premium that constitutes the consideration, but the agreement to pay it. 
In this case it was not paid, nor intended to be paid, until nearly two months af- 
ter the policy was delivered. 


The insurer promises to pay any loss on the property. The insured promises 
to pay the premium stipulated. One promise was a consideration for the other. 
“Where a promise affords a consideration for a contract, it is the promise 





1058 The Insurance Law Journal, Vol. 79 [Nov., 1932 


and not the performance thereof that constitutes the consideration.” 13 ¢. J 
327, 328. 

The promise here was to pay the premium. The performance was the pay- 
ment. It was a valid contract and enforceable before payment because the con- 
sideration was ample. 

If the opinion means that payment of the premium was the consideration 
then in the interval of more than a month after the delivery of the policy and 
before the payment there was no consideration, and consequently no binding con- 
tract until the payment was made. If a loss had occurred during the interval 
the defense of no consideration would have been complete on the theory that 
payment is the consideration which the law imports. If the plaintiff in such case 
should rely upon the express agreement that the payment was not due, what be- 
comes of the notion that payment was the consideration imported? 

No case can be cited where the payment of the premium is held to be the 
consideration for a policy unless the payment was at or before the delivery of 
the policy. Even in life policies where yearly assessments are provided for, a 
failure to pay is not called a failure of consideration, but a forfeiture for non- 
performance. 

The case was tried without error and could have been affirmed without giv- 
ing the statute a meaning not expressed or implied in it; a meaning entirely for- 
cign to its purpose. 

Henwood, J., concurs in these views. 


BEST et ux. v. LIVERPOOL & — & GLOBE INS. CO., Limited. 
No. 21879. 
St. Louis Court of Appeals. Missouri. May 3, 1932. 
49 Southwestern Reporter (2d) 230. 
1. INSURANCE. 


Whether house in which one kept furniture and clothing, and to which he 
returned on week-ends from place of work about 40 miles distant, was unoccupied, 
within fire policy provisions, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[5].) 

3. INSURANCE. 

Week-end trips to insured premises by one employed elsewhere would not 
establish “occupancy” of property within fire policy, unless such acts were the 
result of his occupying the premises as his residence. 

(For other cases, see Insurance, Dec. Dig. § 323[4].) 

4. INSURANCE. 

Whether insurer, which was in possession of facts long before trial and had 
made several investigations on only controverted question, was guilty of vex- 
atious refusal to pay, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

Appeal from Circuit Court, Pike County: W. C. Hughes, Judge. 

“Not to be officially published.” 

Action by J. R. Best and Mrs. J. R. Best against the Liverpool & London & 
Globe Insurance Company, Limited. From judgment for plaintiffs, defendant 
appeals. 

Affirmed. 

R. L. Motley, of Bowling Green, and Creech & Creech, of Troy, for appell- 
ants. 

J. E. Thompson and J. D. Hostetter, both of Bowling Green, for respondent 

Nipper, J. 

This is a suit to recover on a fire insurance policy. The petition is in two 
counts. The first count seeks to recover for the joss of a barn and a brooder 
house, in the total sum of $175; the second count seeks to recover for the loss 
of a dwelling and chicken house, for a total value of $850. The petition also 
seeks to recover damages for vexatious refusal to pay. 

The policy sued on was issued on November 3, 1929, insuring against loss by 
fire for a period of three years. 

The answer admits the execution of the policy and the receipt of the pre- 
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miums and tender of the premiums paid, and sets up as an affirmative defense 
that, after the policy was issued and delivered, without the written consent and 
knowledge of defendant, the premises described had become vacant, uninhabited, 
and unoccupied, for a period of ten days after the issuance of the policy and 
prior to the date that the property was destroyed. 

At the trial plaintiff introduced in evidence the insurance policy and a letter 
written by the local agent for the insurance company at Bowling Green, Mo., in 
which he advised that he had notified the defendant advising that such fires oc- 
curred in the nights of September 8 and 9, 1930. The policy contained a pro- 
vision that the property should not be unoccupied, uninhabited, or vacant, for a 
period of ten days, if such policy was to be paid in case of fire. 

The plaintiffs did not live in the property insured, or on the premises where 
the property was located. The property had been placed in the hands of Elmer 
Hearn, a brother of Mrs. Best. The improvements were located upon a forty- 
acre tract of land near Bowling Green, Mo. One Hill first moved into the prop- 
erty at about the time of the issuance of the policy, and remained in the property 
until a short time before the fires. There was some evidence on the part of 
plaintiffs that Hill remained in the property until two or three days before Tal- 
berts moved in, which was about the 7th day of March, 1930. About the Ist of 
July, 1930, Talbert took a position on a government boat, doing construction 
work on the Mississippi river, about thirty-five or forty miles away from the 
property, and was working there at the time of the fires, but maintained this as 
his home, and he and his wife occupied it as their home until about the 17th of 
August, following. On or about the last-named date, Mrs. Talbert left her hus- 
band, and went to live in another home. Talbert returned to the home from his 
job on the boat regularly on week-ends, except on one occasion. During this 
time he had some furniture, consisting of beds, cook stoves, tables, etc., as well 
as his clothing, in the dwelling, which was used by him. This property burned up 
when the fire occurred. Some two or three days before the fires occurred, Mr. 
Hearn made some repairs on the property during Talbert’s absence. 

Defendant contends that Talbert was not occupying the premises by living 
there, but only by occasionally visiting the house. Talbert was at the house on 
Saturday and Sunday before the fires. 

Defendant offered instructions in the nature of demurrers to the evidence at 
the close of plaintiff’s case and at the close of the whole case. The court over- 
ruled these, and submitted the case to the jury, which found for the plaintiffs on 
both counts of the petition, together with attorney’s fees, and no penalties, and 
defendant has in due time appealed to this court. 

[1] Defendant first insists that the instructions in the nature of demurrers 
to the evidence requested by it should have been given; this, because the evidence 
conclusively showed that the buildings described were vacant, unoccupied, and 
uninhabited, and so remained for a period of ten days, without the written con- 
sent of the defendant. We do not think it can be said that the evidence in this 
case is conclusive that the premises were unoccupied for a period of ten days. It 
is true that at the time of the fires no one but Talbert could be said to be occupy- 
ing the premises. His wife had left him, but his clothing and household goods 
were in the building, and he made this place his home and occupied it as such by 
returning from his employment on week-ends. It was certainly Talbert’s place 
of abode, and any occupancy which satisfies the condition of the policy is suffi- 
cient. Florea v. Iowa State Ins. Co., 225 Mo. App. 49, 32 S.W.(2d) 111. 

[2, 3] Defendant also complains of the court’s action in giving the jury the 
following instruction: “The Court instructs the jury that even though you may 
believe from the evidence that the tenant Talbert after taking employment on 
the Government boat in Lincoln County, Missouri, on or about July 10th, 1930, 
occasionally went back to the dwelling house described in the policy of insurance 
for the purpose of changing his clothes and for the purpose of sleeping in said 
house on Saturday nights, you are instructed that these acts on the part of Tal- 
bert are not sufficient of themselves to establish an occupancy of the property in 
the meaning of the policy of fire insurance, unless such acts were the result of his 
occupying the premises as his residence, and you are instructed if you believe 
from the evidence that no one lived at the dwelling house or at the premises for 
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a period exceeding ten days after the issuance of the policy of insurance and 
prior to the date of fire, without the written consent of Defendant Company, to- 
wit, September 8 and 9, 1930, then your verdict will be for the defendant on count 
one and count two of plaintiffs’ petition.” 

This instruction, although requested by defendant, was modified by adding 
that portion of the instruction italicized namely, “unless such acts were the re- 
sult of his occupying the premises as his residence.” Of course, when the instruc- 
tion was modified in this respect, it became the court’s instruction, and defend- 
ant can complain of any errors therein, but we think the addition of the italicized 
words was proper and necessary to make it a proper instruction. 


[4] Defendant also complains of the court’s action in submitting to the jury 
the question of vexatious refusal to pay, on the ground that there was no evidence 
in this record. authorizing the submission of such an issue. The evidence shows 
that defendant was in possession of all the facts with respect to the only contro- 
verted question in the case long before the trial. The circumstances of the fires 
and the question of occupancy had been investigated several times by defendant's 
representative, and there is nothing in the record to indicate that the facts might 
have disclosed at the trial a different situation, or that the evidence might have 
shown a different state of facts than those which were in possession of the de- 
fendant long before the trial, and, under these circumstances, we think the court 
did not err in submitting this question to the jury. Unwin v. John Hancock Mu- 
tual Life Ins. Co. of Boston, Mass. (Mo. App.) 43 S.W.(2d) 899, and cases cited. 

[5, 6] Defendant also complains of the court’s action in giving to the jury 
instruction A, which told the jury that the defendant pleaded avoidance of the 
policy sued on, that the insured buildings were vacant, unoccupied, and unin- 
habited, at the time of the issuance of the policy, or became vacant, unoccupied, 
and uninhabited thereafter, and remained so for a period exceeding ten days, 
without the written consent of defendant, and that the burden of proving same 
rested on defendant. The objection to this instruction is that the answer did not 
plead that the property was vacant, unoccupied, and uninhabited, at the time of 
the issuance of the policy, and that, therefore, the instruction was broader than 
the issues made by the pleadings and the evidence. We are conversant with the 
rule well established that instructions must not be broader than the issues made 
by the pleadings and the evidence. Defendant did not plead that the buildings 
were vacant, unoccupied, and uninhabited, at the time of the issuance of the 
policy, and this should not have been stated in the instruction. The question of 
vacancy and unoccupancy, whether at the time of the issuance of the policy or 
for a period of ten days thereafter, was submitted in the disjunctive, and, if de- 
fendant proved either of these facts, it was entitled to a verdict under this in- 
struction. Defendant in its printed brief and argument refers to the instruction 
as being given in the conjunctive, requiring the jury to find both these facts, but 
the abstract shows the use of the word “or” instead of “and,” and therefore de- 
fendant would have been entitled to a verdict by proving either of these propo- 
sitions. The instruction, though erroneous, we do not think could be construed 
as prejudicial, and this contention of defendant cannot be upheld. 


[7] Defendant complains of the argument of plaintiffs’ counsel to the jury, 
wherein he stated that Talbert was working and earning wages, returning to his 
place at periodical times, with his household goods in the house and his farm 
machinery in the barn. “If that is not occupying the building, my friends, you 
would not dare take a month’s vacation and leave your dwelling, your home, 
that is no one living in it at the time, or during that time, or no one staying there, 
and if your dwelling burned up after ten days you couldn’t get your insurance. 
That isn’t the law——” Defendant’s counsel objected to that statement, after 
which the court said: “The jury have heen instructed as to the law, that is merely 
his construction. The jury will take the instructions given by the court.”  Plain- 
tiffs’ counsel again stated, if that was the law, a man would not dare take a visit 
for ten days and leave his dwelling without some one staying in it; that that was 
never intended to be the law. Defendant’s counsel again objected, after which 
the court stated: “The court has instructed the jury as to the law, that is his con- 
struction as to the law under the instructions.” During. the course of plaintiffs’ 
argument, he further stated: “Suppose you would leave your dwelling more than 
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two weeks or a month, as I have left mine, and my property burned, I would 
claim the insurance, and I believe the insurance company ought to be compelled 
to pay me as I believe they will do in this case, and the jury will find for the 
plaintiffs——” Defendant’s counsel again objected, and the court stated that the 
jury had heard both the evidence and the instructions and would be guided there- 
by. Upon the court’s ruling in each instance, defendant’s counsel merely excepted. 
There was no request that the jury be discharged, or that counsel be reprimanded 
or rebuked, or that any further action should be taken by the court in the matter. 
It will be observed that the court stated in each instance when objection was 
made that the argument was merely plaintiffs’ construction of the law as given 
by the court, and that the jury would be guided by the court’s construction of 
the law, and not by the construction placed thereon by plaintiffs’ counsel. We are 
of the opinion that, under the facts as stated, this did not constitute reversible 
error. 

We have examined all questions raised on appeal, and are of the opinion 
that no error was committed warranting a reversal of this judgment. It is ac- 
cordingly affirmed. 

Haid, P. J., and Becker, J., concur. 


FARMERS’ MUT. FIRE INS. CO. v. MEYER. No. 17318. 
Kansas City Court of Appeals. Missouri. May 2, 1932. 
49 Southwestern Reporter (2d) 270. 
1. INSURANCE. 

Notice of assessment reciting purpose to pay unpaid and future losses and 
expenses held not notice of “general assessment” as distinguished from “special 
assessment.” 

One section of the by-laws of farmers’ mutual fire insurance company 
authorized ‘the levy of special assessments to settle claims and expenses 
and to provide for contingent expenses and liabilities, and subsequent sec- 
tion provided that members should be liable for assessments to pay losses 
sustained and expenses accrued while their policies were in force. The 
notice of assessment recited that the assessment was to pay unpaid losses 
and expenses and that whatever was left would be used to pay future 
losses and expenses. 

(For other cases, see Insurance, Dec. Dig. § 195[2].) 

2. INSURANCE. 

Farmers’ mutual fire insurance company, without by-law authorizing assess- 
ments for losses anticipated in following year, could not make such assessments 
notwithstanding statute permits such by-law (Rev. St. 1929, §§ 6056—6063). 

(For other cases, see Insurance, Dec. Dig. § 191.) 

3. INSURANCE. 

Generally insurance plan for farmers’ mutual fire insurance companies dues 
not contemplate that members shall pay for losses except during membership 
(Rev. St. 1929, §§ 6056-6063). 

(For other cases, see Insurance, Dec. Dig. § 191.) 

4. INSURANCE. 

Farmers’ mutual fire insurance company without by-law authorizing assess 
ments for losses anticipated in following year and having on hand sufficient mone 
to pay accrued losses and expenses held unauthorized to make assessment cal 
culated to bring in sum over three times amount of accrued losses and expenses 
(Rev. St. 1929, §§ 6056-6063). 

Since assessment was unauthorized, company could not recover 
amount thereof against member whose three policies were declared for- 
feited for failure to pay such assessment, even though by paying such 
assessment he would not be paying more than his share of the amount 
necessary to meet losses sustained and expenses accruing while he was a 
member. 

(For other cases, see Insurance, Dec. Dig. § 191.) + 

Appeal from Circuit Court, Chariton County; Poul Van Osdol, Judge. 
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Action by the Farmers’ Mutual Fire Insurance Company against Frank E 
Meyer. From an adverse judgment, plaintiff appeals. : 

Affirmed. 

Collet & Son, of Salisbury, for appellant. 


Sasse & Merrill, of Brunswick, and Gilbert Lamb, of Salisbury, for respond- 
ent. 


BLAND, J. 

This is a suit, in three counts, seeking to recover assessments made by the 
plaintiff insurance company on three several policies of insurance carried in said 
company by the defendant. The case was tried before the court without the aid 
of a jury, resulting in a judgment in favor of defendant. 

The facts show that plaintiff is a farmers’ mutual fire insurance company, 
located in Chariton county. It was incorporated in the year 1895 under article 
15, chapter 37, Rev. St. 1929 (sections 6056-6063). 

The policies of insurance on which the assessments were levied are exactly 
alike, except as to dates and amounts. Count one is the only one prited in the 
abstract. It prays judgment for the assessment made upon a policy issued to 
defendant on March 22nd, 1929, in the sum of $16,700.00. The policy was to run 
five years and provides that it was issued in consideration of the payment of a 
certain sum of money, which the evidence shows was a membership fee of two 
mills on each $100.00 of insurance, “and the agreement of insured to pay his 
ratio of losses by fire and lightning, and all assessments made * * * and a full 
compliance with the by-laws of the company.” Plaintiff’s constitution was in- 
corporated in the policy and provides that those insured in the company shall 
remain members “during the term specified in their respective policies and their 
full compliance with the By-laws of this Company, according to the strict terms 
thereof.” The written application for the policy provided: “I further agree to 
be governed by the Articles of Incorporation and By-laws now in force or here- 
after made by said Company, and to pay all assessments made on me by the 
Company in accordance with the By-Laws.” 

Section 8 of the by-laws provides as follows: 

“It shall be the duty of the executive committee to audit annually, during the 
last week of September, in each year, the accounts of the Secretary and Treasurer, 
and at all times keep themselves fully advised of the Assets and Liabilities of the 
Company, so that prompt and satisfactory settlement of all claims and expenses 
can be made and contingent expenses and liabilities of the company provided for, 
and for this purpose, said: executive committee shall have full power and author- 
ity to order at any time a special assessment upon all members of the company, 
which said assessment shall be known and described as special assessment and 
shall be numbered consecutively, and a full complete record thereof kept, and a 
full report of said special assessment made during each year and presented to the 
Board of Directors at each annual meeting.” i 

Section 9 requires the Secretary to give notice to each policy holder of the 
levy of any special assessments and the amount due from such policy holder. It 
also provides that it shall be the duty of the policy holder, within thirty days from 
the giving of the notice, to remit to the Secretary the amount due and if pay- 
ment is not made within that time the insurance should be suspended and, after 
sixty days from that date, the policy should be absolutely void. 

Section 10 provides as follows: 


“All members shall be liable for all assessments made by the Executive Com- 


mittee for the payment of losses sustained and expenses accrued while their pol- 
icies are in force.” 


Section 25 provides, in part, as follows: 


“Any member wishing to withdraw from the company shall notify the Secre- 
tary in writing of his intention to withdraw, and if there be no loss: pending at 
the time, the withdrawal shall take place within five days, but if there has been a 
loss previous to receiving such notice and it is necessary to make an assessment, 
his withdrawal shall take place immediately after paying his share of such as- 
sessment.” (Italics ours.) 

The record shows that: 


“On October 28, 1930, the committee ordered the Secretary to call an assess- 
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ment of four mills on the dollar on all insurance in force on the first day of No- 
vember, 1930, up to and including December 31st, 1930, notice of assessment to 
bear date of November 1, 1930, said assessment to be due and payable on the 
first day of January, 1931.” 

Pursuant to this order, the secretary, on November Ist, 1930, notice of assess- 
ment to bear date of November 1, 1930, said assessment to be due and payable on 
the first day of January, 1931.” 

Pursuant to this order, the secretary, on November Ist, 1930, mailed to the 
defendant a notice thereof, reading in part as follows: 

“You are hereby notified that by order of the Executive Committee, an assess- 
ment of 4 mills on the $1.00 is levied on all insurance in force up to and including 
December 31, 1930, to pay unpaid losses and expenses. Whatever is left wi!l be 
used to pay future losses and expenses.” (Italics ours.) 

Defendant wholly failed to pay this assessment and his policies were forfeited 
in due time. This suit was brought to recover the amount of the assessment in 
question. 

The evidence shows that the assessment was made for the purpose of paying 
losses and expenses that occurred during the calendar year of 1930; that on Sep- 
tember 30th, 1930, at the annual meeting of the company, it had unpaid losses in 
the sum of $5,715.79; that from the 30th day of September to the 3lst day of Oc- 
tober, inclusive, of that year the expenses and losses of the company accruing 
amounted to $3,982.69. There is nothing in the record to show what were the 
losses and expenses sustained and accruing to October 28th, 1930, the date of the 
assessment. The evidence shows that on the date of the annual meeting on Sep- 
tember 30th, 1930, plaintiff had on hand, in cash, the sum of $9,871.01, or enough 
to pay all of the losses and expenses up to and including October 31st, 1930 
(three days later than the date of the assessment), and to leave a balance in the 
treasury of the company in the sum of $172.53. 

The evidence further shows that the assessment was calculated to raise the 
sum of approximately $31,000.00. Therefore, it would appear that the amount 
contemplated to be collected by. the assessment .was approximately $22,000.00 
greater than the amount of the unpaid losses and expenses sustained and accruing 
to the date of the assessment. The evidence, however, shows that defendant’s 
pro rata share of the losses and expenses of the company, for the whole period 
of time from the issuance of the policies to him to the date of their cancellation, 
was in excess of the amounts assessed against him, including the last assessment 
which he did not pay. 

[1] It appears that at the time the assessment in question was made the com- 
pany had on hand funds more than sufficient to pay all of the losses sustained 
and expenses accrued and, unless there is something in the statute, or the consti- 
tution or the by-laws of the plaintiff, authorizing it to collect assessments for the 
purpose of creating or maintaining a reserve or surplus fund, then unquestionably 
the assessment was invalid and this suit cannot be maintained. Johnson v. Hart- 
ford Ins. Co., 271 Mo. 562, 575, 576, 197 S. W. 132; Ibs v. Hartford Life Ins. Co., 
121 Minn. 310, 141 N. W. 289, Ann. Cas. 1914C, 798; Michigan Mut. Windstorm 
Co. v. Goodrich, 225 Mich. 687, 691, 196 N. W. 612; Farmers’ Mutual Fire Ins. 
Co. v. Knight, 162 Ill. 470, 44 N. E. 834; Sinnissippi Ins. Co. v. Taft, 26 Ind. 240; 
Commonwealth v. Mass. Mut. Fire Ins: Co., 119 Mass. 45; Rosenberger v. Wash. 
Mut. Fire Ins. Co., 87 Pa. 207; Clark v. Iowa State Traveling M. Ass’n, 156 
Towa, 201, 135 N. W. 1114, 42 L. R. A. (N. S.) 631; Bradford v. Mut. Fire Ins. 
Co., 112 Towa, 495, 84 N. W. 693. 


However, as we understand plaintiff’s contention, there is sufficient in section 
8 of its by-laws to provide for a reserve or surplus fund. Plaintiff contends that 
this section provides: “For the levying of special assessments to take care of un- 
foreseen obligations and to keep the company on a cash or prompt paying basis.” 
If plaintiff is right then there is a serious question as to whether the assessment is 
not unreasonably large for the purposes contemplated in section 8. However, 
plaintiff says that the assessment in controversy was not a special assessment un- 
der the provisions of section 8 but under the provisions of the policy and section 
10 of the by-laws providing that defendant should be‘ liable for the payment of 
his ratio of the losses by fire and lightning sustained and expenses accrued while 
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his policy was in force, and that the assessment made in this case was a general 
assessment and not a special assessment. 

It would seem that, if plaintiff's contention were well taken, the company, in 
calling the assessment and giving notice thereof to defendant, should have stated 
what kind of an assessment this was and, in failing to do to, the assessment is 
void. See Settle v. Ins. Ass’n, 150 Mo. App. 520, 131 S. W. 136; Craig v. Western 
Life Ins. Co., 136 Mo. App. 5, 10, 116 S. W. 1113: Wayland v. Indemnity Co,, 
166 Mo. App. 221, 148 S. W. 626; 26 C. J. pp. 123, 124; 2 Cooley’s Briefs on Ins, 
(2d Ed.) pp. 1599, 1600, 1602, 1702, 1705. However, the notice in question, on its 
face, shows that it was not the kind of an assessment that plaintiff says, for the 
reason that it recites that it was “to pay unpaid losses and expenses. Whatever is 
left will be used to pay future losses and expenses.’ (Italics ours.) 
ing about paying a ratio of all losses, etc. 

If section 8 is to be construed as empowering plaintiff to create a reserve or 
surplus fund, then we say that it is a dead letter, so far as this company is con- 
cerned, as it has never availed itself of the privilege of this section and the sur- 
plus in its hands has come about illegally by levying general assessments. We say 
this because the evidence shows that this company at no time levied more than 
one assessment per year, called an “annual assessment.” Counsel for the plain- 
tiff at the trial stated: 

“T am seeking to show how the business of the company is transacted, and in 
showing that, I wili undertake to show that annually, in the fall of the year, after 
the greater part of the year’s business has been transacted, the committee runs an 
assessment, taking into account the losses and expenses that have already accrued, 
and approximating or estimating the losses and expenses that will accrue for the 
remainder of the year, and levys an assessment for that current year. This was 
what was done at this particular time. The assessment was levied to cover the 
losses and expenses for that year’s business.” 

Plaintiff’s evidence, also, shows that the assessment in question was the only 
one levied for the year 1930. There is no contention that the company was em- 
powered to create or maintain a reserve or surplus fund by levying general as- 
sessments and there is nothing in plaintiff’s by-laws to warrant any such action. 
However, the validity of section 8 of the by-laws is doubtful if it is subject to 
the construction that plaintiff contends. It is questionable whether a farmers’ 
mutual fire insurance company in this state can maintain a reserve or surplus 
fund without limitation as to the amount and as to the time that the losses are to 
accrue for which the fund is maintained to pay. 


[2] Section 6056, Rev. St. 1929, providing for the incorporation of farmers’ 
mutual fire insurance companies, reads in part, as follows: 


“Hereafter all farmers’ mutual fire and lightning insurance companies organ- 
ized in this state for the sole purpose of mutually insuring the property of the 
members, and for the purpose of paying any loss incurred by any members thereof 
by assessment, or for anticipated losses for the year next following the date of 
the assessment, as provided by their constitution and by-laws, are hereby exempt- 


ed from the provisions of this chapter as applicable to general insurance com- 
panies.” (Italics ours.) 


Under this statute it is doubtful whether a fund can be accumulated for any 
further purpose than to pay anticipated losses for the year next following the 
date of the assessment. This statute exempts this class of insurance companies 
from the restrictions upon general insurance companies because it is run upon 
a different plan. That plan does not involve the creation of a reserve fund save 
in the manner and for the purpose provided for in the statute. 


This insurance company was incorporated in the year 1895, and the statute 
prior to 1927 (see Laws 1927, p. 282), did not provide for an assessment for an- 
ticipated losses of any kind. There is no evidence that the constitution or the 
by-laws of the plaintiff have ever been amended since the statute was amended 
but, however that may be, plaintiff has no law providing for an assessment for 
anticipated losses for the year next following the date of the assessment and, 
although the statute provides that it may pass such a law, such authority does 
not exist until the plaintiff acts. Clark v. Iowa State T. M. Ass’n, supra, loc. 
cit. 206 of 156 Iowa, 135 N. W. 1114. It is worthy of note that there was no 


It says noth- 











Fire] Farmers’ Mutual Fire Ins. Co. v. Meyer 1065 


. 


effort made at the trial to show what the anticipated losses of this company 
would be for the following year after the date of the assessment. In fact, there 
is no contention that this assessment was made for the purpose of paying those 
losses, but solely for the purpose of paying the losses and expenses for the 
current year for which funds were already available, at least up to the date of 
the assessment. However, it is unnecessary for us to pass upon what effect the 
statute has upon the matter for the reason that there is na contention that the 
assessment in question was to provide a surplus fund. The only surplus fund 
that legitimately could be created by a general assessment or assessments was one 
to provide for contingent expenses and to meet losses in collections. As was said 
in Rosenberger v. Wash. Mut. Fire Ins. Co., supra, loc. cit. 212 of 87 Pa.: 

“Assessments must be limited to the objects declared in the charter and by- 
laws. The managers may exercise a reasonable discretion in fixing the amount to 
be raised, for the charter must be construed in reference to its practical working. 
The actual sum required can be ascertained; but as expense must be incurred in 
the collection and loss be sustained in consequence of insolvency of members, 
proper allowances may be made for failures likely to result from these and other 
causes, and if the allowances are reasonable in amount and consistent with good 
faith on the part of the managers, they will not vitiate the assessment. But if 
these reasonable limits are disregarded and transcended, purposely or by culpable 
carelessness, the assessment is illegal and void.” 

See, also, Michigan Mutual Windstorm Co. v. Goodrich, supra. 

[3, 4] It is well established that the plan of insurance provided for by this 
class of companies does not contemplate that a member therein shall pay for los- 
ses accruing prior to his becoming a member or after his membership ceases. 26 
C. J. pp. 118, 120; Settle v. Ins. Ass’n, supra, loc. cit. 526, of 150 Mo. App., 131 
S. W. 136. Our statute prior to 1927 seems to have so provided but in that year 
the statute was amended so as to permit these companies to make assessments 
“for anticipated losses for the year next following.” The by-laws of plaintiff pro- 


vide that a member may withdraw at any time if it is unnecessary to make an as- 


sessment to pay a pending loss and even then he may withdraw when his assess- 
ment for that purpose is paid. To permit plaintiff to levy a general assessment 
not needed to pay losses sustained or expenses accruing while a member continues 
to be such, would require him to pay losses occurring after his membership 
ceases. While defendant would not be unjustly treated in this instance were he 
required to pay the assessment in question, as thereby he would not be paying 
more than his share of an amount necessary to meet losses sustained and expenses 
accruing while he was a member, others who helped to create plaintiff’s present 
surplus and are still members would suffer an injustice were they required to pay 
their quota of this assessment and there is nothing in the laws of the company or 
the statute upon which any distinction can be made. From what we have already 
said it is quite apparent that there is nothing in the by-laws of the plaintiff or the 
statute authorizing it to levy the assessment in question. 

It may appear that there is some apparent injustice in this case, in that de- 
fendant has procured insurance by paying a sum much less than its actual cost to 
the plaintiff. However, that was plaintiff’s concern in writing this insurance with 
its funds and laws in the condition they were, and not the court’s. It is quite 
apparent that plaintiff, in the past years, has been collecting general assessments 
illegally, thus creating a reserve fund, at the expense of its members, to which 
it is not entitled. It would appear that if, by reason of this situation, defendant 
has profited, plaintiff cannot complain without admitting that it has been at fault, 
itself. We would be wholly unjustified in writing the law so as to permit the 
continuance of this illegal practice. As was said in Farmers’ Mut. Fire Ins. Co. 


v. Knight, supta, loc. cit. 481 of 162 Ill., 44 N. E. 834, 837: “These violations of 
the statute did not ripen into a right.” 


The judgment is affirmed. 
All concur. 
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KIRK et al. v. FLETCHER et al. No. 28138. 
Supreme Court of Nebraska. July 22, 1932. 
243 Northwestern Reporter 855. 
1. INSURANCE. 

Fire insurer, on payment of loss to insured who was assignee of leasehold 
interest in public school lands, interest consisting in assignor’s obligation to pay 
off balance of mortgage on other property which was traded to assignee, held 
not in equity entitled to judgment by way of subrogation against assignor for 
amount paid to insured. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

2. INSURANCE. 

Cashier of bank which took void assignment of interest in lease on public 
school lands held to have no insurable interest within clause in fire policy render- 
ing insurance void if insured’s interest is on building on ground not owned by 
insured in fee simple. d 

(For other cases, see Insurance, Dec. Dig. § 115[2].) 


Syllabus by the Court. 

1. A fire insurance company which pays a loss under a fire insurance policy 
issued to the assignee of a leasehold interest in public school lands, whose in- 
terest in the premises consists in the assignor’s obligation to pay off a balance of . 
a mortgage on other property which he has traded to the assignee for the school- 
land lease, is not in equity entitled to a judgment against the assignor for the 
amount it has paid under the policy to the insured, by way of subrogation of the 
latter’s interest in the premises. 

2. Where a bank takes a void assignment of an interest in a lease on public 
school lands, the cashier of such bank has no insurable interest in the premises 
under a policy provision providing that the insurance shall be void “if the interest 
of the insured be on a building on ground not owned by the insured in fee 
simple,” and a fire insurance policy taken by and issued in the name of such 
cashier in his individual capacity is void and unenforceable as against the insurer. 

3. The assignee of an assignment of a lessee’s interest in public school lands 
is not entitled to a lien on the premises to secure the repayment of money ad- 
vanced under a void assignment. 

Appeal from District Court, Lincoln County; Tewell, Judge. 

Suit by I. A. Kirk, as receiver of the Platte Valley State Bank, against 
Nellie E. Fletcher and another, impleaded with Israel P. Bayne and wife and 
others. From a decree of the District Court, the defendants Nellie E. Fletcher 
and James E. Fletcher appeal, and the Svea Fire & Life Insurance Company of 
Gothenburg, Sweden, cross-appeals. 

Decree reversed, and judgment rendered in accordance with opinion. 

Hoagland, Carr & Hoagland, of North Platte, for appellants. 

Beeler, Crosby & Baskins, of North Platte, for Kirk. 


Geo. N. Gibbs, and Beeler, Crosby & Baskins, all of North Platte, Brome, 
Thomas & McGuire, of Omaha, Halligan, Beatty & Halligan, of North Platte, 
H. A. Dano, of Ogalalla, and Milton C. Murphy, of North Platte, for appellees. 

Heard before Rose, Good, and Eberly, JJ., and Broady and Chase, District 
Judges. 

Broapy, District Judge. 

This proceeding is in equity, and is a consolidation of a suit in equity brought 
by the plaintiff, Kirk, as the receiver of the Platte Valley Bank, to impress a 
claimed assignment of an interest of defendants Fletcher in a lease in public 
school lands; and to also recover upon two separate policies of fire insurance 
issued upon the same property. One of these insurance policies was applied for 
and issued in the individual name of the cashier of the bank, and the other was 
issued to a former assignee of the school-land lease. Both the insured and in- 
surer in each of the policies are made defendants in this action. Separate actions 
at law had been begun by the insured upon each insurance contract and all were 
consolidated in this proceeding over the earnest protest of all such defendants. 
The defendant Nellie E. Fletcher, by cross-petition, sought to cancel the assign- 
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ment of the lease and to also recover a part of the benefits of the fire insurance 
licies. 

. The controversy is the outgrowth of a contract, dated November 21, 1925, 
between the defendants Bayne and Fletcher for the exchange of a lease of public 
school land, owned by the Baynes, for a residence property in North Platte, then 
owned by the Fletchers. Fletchers were bound to pay a mortgage on the town 
property in the sum of $1,000 at the rate of $16.50 a month, and held by the 
Mutual Building & Loan Association of North Platte. Fletcher and his wife 
entered upon the school land and Bayne and wife took possession of the town 
property. Bayne and his wife executed an assignment of his lease to Fletchers, 
and Fletchers executed a deed to Bayne to the town property which together with 
the contract, was. dtlivered to the Platte Valley State Bank to be held by it in 
escrow to be delivered to the parties upon Fletcher paying the mortgage on the 
town property. : 

On January 20, 1926, Bayne took out a policy of fire insurance in the Frank- 
lin Fire Insurance Company, one of the defendants herein, covering the house on 
the school land, in the amount of $1,200. 

Early in 1927 the Fletchers were in default in the payment of their mortgage, 
and it is claimed by the plaintiff that Fletchers and the bank entered into an 
oral agreement whereby the former was to trade their interest in the school- 
land lease in consideration of a deed to an equity in a house and lot in North 
Platte and $200 in cash. The plaintiff claims this contract was consummated; that 
the bank gave Fletchers $200 by paying the defaulted instalments on the mort- 
gage, $125 in cash, and also a deed to the town property. He also claimed that 
Mrs. Fletcher executed an assignment in blank of her interest in the leased 
premises. Thereafter Marshall E. Scott, cashier of the bank, took out a fire insur- 
ance policy on the dwelling-house on the leased premises in the defendant Svea 
Fire & Life Insurance Company in the sum of $1,500. Scott, individually, was 
named as the insured. Thereafter the bank failed and the plaintiff herein was 
appointed receiver, and as such brings this action. 

The dwelling-house covered by these fire policies was totally destroyed by 
fire on June 30, 1927. The Franklin Fire Insurance Company denied liability on 
its policy on the ground that Bayne, the insured, was not the sole owner, and 
that his real interest was not disclosed to the company. Bayne brought an action 
at law upon this policy, but before trial the action was dismissed by Bayne with 
prejudice to another action. It is admitted that the Franklin Fire Insurance Com- 
pany agreed to, and did, cause the sum of $776.80 to be paid to the Mutual Loan 
Association for the purpose of paying the mortgage on the Bayne property that 
Fletcher was obligated to pay. Bayne then executed and delivered to the insur- 
ance company, an assignment of his interest in the school land. The insur- 
ance company, in turn, assigned the above assignment to its attorney, the de- 
fendant Halligan. By virtue of these assignments defendant Halligan, by cross- 
petition, by way of subrogation, claimed a lien in the school-land lease. The 
trial court found in Halligan’s favor and gave judgment to him against Fletchers 
in the sum of $870.63, with interest, the amount of insurance paid with interest, 
and decreed to him a first lien upon the Fletchers’ lease. 

_The defendant Svea Fire & Life Insurance Company denied liability on its 
policy, and Scott, individually, brought an action at law on the policy; the com- 
pany defended on the ground that Scott had no title, either legal or equitable, in 
the premises, had no insurable interest, and that he was not the sole owner, as 
provided by the terms of the policy. This action was also consolidated in the 
present proceeding. The court found in favor of the plaintiff in this controversy 
and rendered judgment against the Svea Fire & Life Insurance Company in the 
sum of $337.87 with interest, with right of subrogation to the company against 
the Fletchers, and impressed the lease interest to payment thereof. 

The Fletchers claim an interest in both these insurance policies, in the amount 
of the balances remaining after the payment of the interests of Bayne or Scott, 
if any, asserting that the Bayne policy was taken by him in pursuance to an 
agreement with Fletcher, and- that the Scott policy had been taken out for the 
benefit of Fletcher. The trial court found that Fletcher had no right or interest 
in either policy. This finding is amply supported by the record, and is affirmed. 
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The court found the following items due to the respective parties against 
the Fletchers and held that the same in each instance constitute a lien on the 
interest of the Fletchers in the school-land lease in the order named: (1) Due to 
Halligan $870.63, with interest, as a first lien; (2) due to Svea Fire & Life In- 
surance Company, by order of subrogation, the amount that the company was held 
liable for to Scott, $342.30, with interest, as a second lien; (3) due plaintiff as 
receiver, for money advanced under the void assignment, the sum of $284.69: 
and (4) due the plaintiff the sum of $92.86 under the claimed oral agreement 
with Mr. Fletcher for crop growing arrangements. Each of which were declared 
to be a lien upon the Fletchers’ interest in the leased premises, and after satis- 
faction of the above the Fletchers had a homestead interest in the premises of the 
value of $2,000 which is to be satisfied after the payment of the previous judg- 
ments. 

As to the findings and judgment upon the Scott fire insurance policy in the 
Svea Fire & Life Insurance Company this court is convinced that at the time 
the insured, Scott, had no interest of record or in equity in the premises, and 
therefore had no insurable interest. On the face of the policy Scott claimed the 
interest of an insured in his personal capacity. “A contract of insurance is a 
contract of indemnity, and any person attempting to enforce a claim under such 
a contract must show an interest in the subject-matter of the contract.” Bassett 
v. Farmers’ & Merchants’ Ins. Co., 85 Neb. 85, 122 N. W. 703, 19 Ann. Cas. 252. 
Wherefore that part of the decree against the Svea Fire & Life Insurance Com- 
pany is reversed and that action dismissed on condition that the insurance company 
return the premium paid by Scott in the sum of $18.75. Likewise the lien in 
favor of that company against the Fletcher interest in the leased premises is 
canceled and dismissed. 

[1] As to the controversy growing out of the fire insurance policy issued to 
Bayne by the Franklin Fire Insurance Company, the facts which have been here- 
tofore stated are, briefly, as follows: Bayne originally owned the school-land 
lease. This he traded to Fletcher who agreed to pay a mortgage of $1,000 on the 
property. In order to protect himself Bayne took out this fire insurance policy 
in the sum of $1,200. Upon the loss and destruction of the property by fire the 
insurance company first denied liability on the policy but later agreed upon an 
amount to be paid the insured, or for his benefit, by paying off the mortgage. 
As stated in the case of Bassett v. Farmers’ & Merchants’ Ins. Co., supra, “A 
contract of insurance is a contract of indemnity.” The insurance company con- 
tracted to indemnify Bayne to the extent of his loss in the event the property 
should be destroyed by fire. This was wholly a matter of contract between the 
company and Bayne in which no other person was concerned or obligated. Bayne 
paid the price fixed by the company, in consideration of which the company 
promised to indemnify Bayne against loss. The company denied liability on the 
policy but later, by agreement, the suit was dismissed. The company gave Bayne 
$776 with which the mortgage on his town property was paid. 

The company claims the right of subrogation to all of Bayne’s rights in the 
school-land lease which the Fletchers now own. “The right of subrogation exists 
in favor of a creditor who has paid the amount of a mortgage or other in- 
cumbrance in order to protect his own subordinate lien, or when, as the holder 
of such subordinate lien, he has, through mistake or inadvertance, satisfied a 
prior lien upon the property covered thereby. The right of subrogation must in 
every case rest upon some recognized principle of equity jurisprudence, such as a 
mistake of fact, an agreement or understanding that the money advanced was 
for the express purpose designated, or the like.” Seieroe v. Homan, 50 Neb. 601, 
70 N. W. 244. “The right of subrogation must in every case rest upon some 
recognized subject of equitable cognizance.” Chicago Lumber Co. v. Anderson, 51 
Neb. 159, 70 N. W. 919. And also: “While subrogation is not founded on con- 
tract, and in a creation of equity, existing solely for accomplishing the ends of 
substantial justice, there must in every case where the doctrine is invoked, in 
addition to the inherent justice of the case, concur therewith some established 
principle of equity jurisprudence, as recognized. and enforced by courts of 
chancery.” Meeker v. Larsen, 65 Neb. 158, 90 N. W. 958, 57 L. R. A. 901. The 
last case is cited in 25 R. C. L. 1314, § 4, in support of the following statement: 





Fire] Kirk et al. v. Fletcher et al. 1069 


“Subrogation being of equitable origin * * * it is only when an applicant has 
an equity to invoke and where innocent persons will not be injured that a court 
can interfere.” See, also, Hayden v. Huff, 60 Neb. 625, 83 N. W. 920. By entering 
into this insurance contract ‘the Franklin Fire Insurance Company voluntarily, 
for the consideration of the premium, agreed to indemnify Bayne against loss of 
his interest in the property; there was no compulsion upon the insurance com- 
pany to undertake that obligation. It seems to this court that as far as the claim of 
subrogation in this matter is concerned the rule announced in Rice v. Winters, 45 
Neb. 517, 63 N. W. 830, directly applies, that is to say: “The right of subrogation 
is never accorded in equity to one who is a mere volunteer in paying a debt of 
one person to another.” And so believing, we hold that that part of the decree 
awarding subrogation to the Franklin Fire Insurance Company, and by -assign- 
ment to the defendant Halligan, is erroneous and the same is reversed and the 
lien granted therein to the defendant Halligan is hereby canceled. 

[2] Some time early in 1927 Fletchers had fallen in default in the monthly 
payments to the building and loan association on its mortgage, and while it is 
disputed by the Fletchers, the bank claims that in order that Fletcher could save 
something out of the wreck they entered into an oral agreement with the bank, 
through its president, whereby the Fletchers were to execute an assignment of 
their interest in the school-house lease to the bank, for which the bank was, by 
deed, to transfer its equity in certain town property in North Platte together with 
9200 in cash. The bank claims that it gave to the Fletchers $125 in cash and paid 
several past-due instalments on the building and loan mortgage for the benefit of 
Fletcher, and further claims that the bank executed a deed to the town property 
which was delivered to Mrs. Fletcher who recorded the same. The bank also 
claims that Mrs. Fletcher in her own name signed an assignment, in blank, to her 
interest in the school-land lease. This Mrs. Fletcher denies, stating that she never 
did sign. such an assignment, and she further asserts that the premises were, at 
the time, the homestead of the Fletchers and that the purported assignment upon 
which the plaintiff claimed title to the school-land lease was void, as not having 
been executed in conformity to the statutes for the transfer of such a lease. 


Upon this issue the court found in favor of the plaintiff and found that the 
assignment was executed by James Fletcher, husband, as agent, and with the 
knowledge and consent of his wife, and further found, as a matter of law, that 
the agreement and assignment was void, but found in favor of the plaintiff as 
aganist Fletchers and that there was due the plaintiff for moneys advanced under 
the agreement the sum of $284.69 and impressed the same as a lien upon the 
interest of the Fletchers in the school-land lease. Disposing of the conclusion as 
found on this question it is sufficient to say that the evidence on this dispute is 
very conflicting. There is evidence in support of a finding either way, depending 
upon the credibility of the witnesses as the trial court might have been impressed 
from the advantage of personal observation of the witnesses while testifying. 
We agree, however, with the trial court that the purported assignment, if exe- 
cuted, was not executed in conformity with the express requirements of the 
statute, and for that reason we hold that the same is void. The finding of the 
trial court that the bank had advanced and expended for the Fletchers under such 
void contract the sum of $284.69 and also the sum of $92.86 is affirmed, and that 
the bank should have judgment against Fletchers for that amount, but cannot 
agree that the same constituted a lien on the property other than such a lien as 
the ordinary judgment would acquire. To that extent the decree of the district 
court is reversed. 

[3] The bank, through the plaintiff, its receiver, also claimed that the 
Fletchers, who remained on the premises after the purported assignment, did so 
as tenants of the bank under an agreement whereby the bank was to furnish crop 
seed to Fletchers and that they were to divide equally the proceeds from the 
crop. As to this claim Fletcher denies any such agreement, denies that he ever 
surrendered possession of the property, and claims that he entered into a per- 
sonal agreement with the bank, through its president, for the advancement of 
such moneys in the nature of a personal loan to be paid after he had harvested 
his crop. Among the items in this dispute are $60.50 for the erection of a wind- 
mill and other payments in the amount of $92.86, which the bank claims it put 
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upon the premises as owner, while Fletcher claimed that the payments were made 
in the nature of a personal loan to him. Upon this item the court held in fayo; 
of the bank in the sum of $92.86. We think the finding on this last item is cor- 
rect save and except there is no basis for holding the same to be a lien upon 
the premises. It was an obligation upon an oral agreement only, therefore the 
decree is reversed so far as attaching a lien for payment of the debt. 

For the reasons above stated, the decree of the district court is hereby re- 
versed as to the judgment in favor of Halligan and the lien therefor is vacated 
and dismissed; (2) the judgment in favor of the Svea Fire & Life Insurance 
Company, growing out of its fire insurance policy to Scott, is reversed and the 
lien issued thereon is vacated and dismissed; (3) the judgment rendered in favor 
of the plaintiff in the sum of $92.86, also one in favor of plaintiff in sum of 
$284.69, is affirmed as a personal judgment against the defendants Fletcher and 
the liens applied under these two findings are vacated and dismissed; (4) the 
finding of the trial court on the homestead rights of the Fletchers in the leased 
property is affirmed and the cause remanded to the district court, with directions 
to enter a decree in conformity herewith. 

Judgment accordingly. 


AERO INS. CO. v. RAND. 
Supreme Court, Appellate Division, First Department. July 1, 1932. 
258 New York Supplement 381. 
INSURANCE. 


Insurer could not recover from agent proportionate share of commission on 
voluntary refund of pro rata part of premium on cancellation of coverage. 
Insurance agency contract provided that in event of cancellation of 
any insurance contract, or if refund premium was found due assured on 
any policy after termination of agency, general agent should return to 
company a pro rata portion of commission on that part of the premium 
“on which it may be necessary for the company to refund to the assured.” 
Though there was no obligation on part of insurance company to return 
unearned premiums covering accidental damage on company’s cancellation 
of such coverage, company chose to return such moneys. Such payment 
being voluntarily made, it could not be deemed that refund was “neces- 
sary” within agency contract. 
(For other cases, see Insurance, Dec. Dig. § 84[2].) 


Submission of controversy between the Aero Insurance Company, plaintiff, 
and Stanley Rand, defendant, on an agreed statement of facts, pursuant to Civil 
Practice Act, §§ 546-548 and Rules of Civil Practice, rule 234. 

Judgment directed for defendant, dismissing complaint. 

Argued before Finch, P. J., and Merrell, McAvoy, Martin, and Townley, JJ. 

Cabell, Ignatius & Lown, of New York City (James M. Lown, of New 
York City, of counsel), for plaintiff. 


Franchot & Warren, of Buffalo (William S. Coleman, of Buffalo, of counsel), 
for defendant. 


Town ey, J. 


On May 29, 1929, the plaintiff, which is a domestic fire and marine insurance 
company specializing in aviation insurance, appointed the defendant its general 
agent under the terms and conditions of a written contract. Thereafter plaintiff 
issued through the defendant as its agent certain policies of insurance and paid 
defendant his commissions pursuant to the agency contract. These policies were 
issued covering aviation hazards of the New York, Rio & Buenos Aires Line, Inc. 


After the policies were placed, the assured corporation merged with Pan 
American Airways, Inc. The new company negotiated with plaintiff looking to- 
ward the cancellation of the accidental damage coverage in certain policies. As a 
result of these negotiations, plaintiff agreed to cancel the policies mentioned 
covering the hazard of accidental damage at short rates. Upon this cancellation, 
plaintiff repaid to the Pan American Airways, Inc., the unearned premium on the 
accidental damage risk amounting to $10,972.06. The defendant's commission 
which had been paid on the amount returned amounted to $1,194.51. This action 
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is to compel defendant to repay to plaintiff this return commission by virtue of 
the terms of the agency contract. : 

On all the aviation policies, there was a stamped rider entitled “Minimum 
Earned Premium,” which, in so far as relevant to this case, reads as follows: 

‘Tt is further understood and agreed that if these policies cover Accidental 
Damage (‘B’ of the Schedule of Coverage) the specific premium charge set 
opposite thereto is the minimum charge for the insurance specified; and that no 
return premium shall be the under Coverage “B” in the event of the Insured 
requesting cancellation of the policy, nothwithstanding any policy conditions to 
the contrary. 

“In the event of cancellation by the Companies of any one or more of the 
coverages provided in the Schedule of Coverage or by endorsement, a pro rata 
return premium shall be allowed the Insured.” 

There was no obligation on the. part of plaintiff to return unearned premiums 
covering accidental damage. The plaintiff, however, chose to return such moneys. 
The question is whether the exercise of that option is binding on the defendant. 

The only reference in the agency contract to the return of commission is found 
in paragraph 14 and reads as follows: “In the event of cancellation of any con- 
tract of insurance, or if a refund premium is found due the assured on any 
policy after the termination of the agency, it is understood and agreed that the 
General Agent shall return to the Company a pro rata portion of commission on 
that part of the premium on which it may be necessary for the Company to re- 
fund to the assured, provided always that this stipulation shall not apply to con- 
tracts cancelled and rewritten through another agency.” (Italics added.) 

It is our view that under the policies the plaintiff was under no obligation to 
make the refund which it voluntarily did make, and that, therefore, it cannot be 
deemed that it was necessary for the company to make it to the assured within 
the meaning of paragraph 14 of the agency contract. Hence there is no basis for 
a suit under the contract of agency. 

The defendant is, therefore, entitled to judgment dissenting the complaint, 
with costs. All concur. 


MONTALBANO v. LUMBERMEN’S INS. CO. OF PHILADELPHIA. 
City Court of New York, New York County. June 29, 1931. 


258 New York Supplement 751. 
1. INSURANCE. 

All provisions of mortgagee clause of fire policy must be read together and 
harmonized. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

2, INSURANCE. 

That mortgagee, before fire, brought foreclosure action and bought premises 
at foreclosure sale without notifying insurer of change of ownership, did not 
prevent recovery against insurer. 

The policy provided that the mortgagee should notify the company of 

any change of ownership or occupancy or increase of hazard which 

should come to his knowledge, but such provision was intended to refer 

to a transfer of the property by the mortgagor to some third party. 

When mortgagee became owner by foreclosure proceedings, such notice 

was not necessary, since there was no increase of hazard by such a change. 

(For other cases, see Insurance, Dec. Dig. § [14].) 

3. INSURANCE. 

Subrogation rights of insurance company were not prejudiced by foreclosure 
proceedings of mortgagee, as regards mortgagee’s rights under policy. 

(For other cases, see Insurance, Dec. Dig. § 603.) 


_ Action by Nunzio Montalbano against the Lumbermen’s Insurance Company 
of Philadelphia. On motion to strike out certain defenses of defendant’s answer. 
Motion granted. 
Goldstein & Goldstein, of New York City, for plaintiff. 


Powers & Kaplan, of New York City, for defendant. 
Noonan, J. 
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This is a motion to strike out the second, third, and fourth separate defenses 
of the defendant’s answer, the fourth defense being also pleaded by way of coun- 
terclaim. 

The action is brought by the plaintiff, who was second mortgagee of real 
property insured by the defendant under a policy of fire insurance to recover his 
proportionate share of the loss caused by a fire. 

Under the policy of insurance held by the owner of the premises, the loss or 
damage was payable to the plaintiff as second mortgagee “as interest may appear,” 

[1, 2] The second defense sets forth that the plaintiff as second mortgagee 
previous to the time of the fire had brought an action to foreclose his mortgage, 
and that as a result of the foreclosure sale, he became the owner of the premises 
and was such owner at the time the fire took place. 

It is also pleaded in this defense that the foreclosure proceedings were taken 
and prosecuted to the knowledge of the plaintiff and without the knowledge or 
consent of the defendant and that the policy of insurance of this defendant does 
not permit any change of ownership. This defense then concludes by stating, 
“That the plaintiff failed to notify the defendant of such change of ownership, 
and that the plaintiff wholly failed and neglected to have the said change of own- 
ership noted upon said policy of this defendant.” 

The mortgagee clause of the policy pertinent to the question states that: “This 
insurance, as to the interest of the mortgagee * * * only therein, shall not be in- 
validated by any act or neglect of the mortgagor or owner of the within described 
premises, nor by any foreclosure or other proceedings or notice of sale relating 
to the property, nor by any change in the title or ownership of the property * * *. 
Provided, also, that the mortgagee * * * shall notify this company of any change 
of ownership or occupancy or increase of hazard which shall come to the knowl- 
edge of said mortgagee * * * and, unless permitted by this policy, it shall be no- 
ted thereon and the mortgagee * * * shall, on demand, pay the premium for such 
increased hazard for the term of the use thereof; otherwise this policy shall be 
null and void.” 

The mortgagee clause of the policy just quoted from states in positive 
terms that the interest of the mortgagee shall not be affected by any act of the 
mortgagor or owner of the premises or by any foreclosure proceedings of the 
mortgagee or by any change in the title or ownership of the mortgagor. The 
clause in question is the usual standard mortgagee clause contained in policies of 
fire insurance. 

Such a clause was construed in the case of Eddy v. London Assur. Corp. 
143 N. Y. 311, 319, 38 N. E. 307, 308, 25 L. R. A. 686, where the court held that 
foreclosure proceedings by a mortgagee did not prevent him from recovering his 
interest in the policy. The court there said: “Consequently the mortgagee violated 
no contract on his part when he commenced the proceedings to foreclose his mort- 
gage, and thus endeavored to collect his debts.” 


The policy in the case at bar contained the following provision which was not 
in the Eddy Case so far as appears from the reported case: “Provided, also that 
the mortgagee shall notify this company of any change of ownership or occupancy 
or increase of hazard which shall come to the knowledge of said mortgagee.” 

The defendant contends that this provision distinguishes the case at bar from 
the Eddy Case and that unless the mortgagee notified the defendant of any change 
of ownership and such change was noted on the policy, the policy became null 
and void. All the provisions of the mortgagee clause must be read together and 
harmonized. It was the clear intention of the policy to insure the interest of the 
mortgagee. Such interest was separate and distinct from that of the mortgagor 
or owner. It was also positively expressed that there was to be no invalidation of 
the policy by a foreclosure proceeding instituted by the mortgagee and by the con- 
sequent change of ownership from the mortgagor to the mortgagee. The natural 
result of foreclosure proceedings was such a change of ownership. 

It seems to me that the provisions relating to a notice of a change of owner- 
ship was intended to refer to a transfer of the property by the mortgagor to some 
third party. This is apparent, I think, from the fact that the mortgagee is only 
required to give notice of such change of ownership “which shall come to the 
knowledge of said mortgagee.” This would indicate a change of ownership other 





Fire] Pacific Trading Co. v. Sun Ins. Office Ltd. 1073 


than by foreclosure proceedings instituted by the mortgagee himself. The knowl- 
edge of the mortgagee referred to is that coming from outside sources. In other 
words, if the mortgagor sold the property to some one else, the mortgagee was 
obligated to give notice to the defendant of such a change of ownership. But if 
the mortgagee became the owner by foreclosure proceedings, such notice was not 
necessary, since there was no increase of hazard by such a change. When the de- 
fendant insured the mortgagor and mortgagee, it knew the character of the per- 
sons insured. A foreclosure proceeding resulting in the mortgagee becoming the 
owner could not thereby increase the risk. 

In my opinion, therefore, the second separate and distinct defense is insuffi- 
cient in law and must be stricken from the answer to the plaintiff's amended com- 
laint. ; 
[3] The third separate and distinct defense and the fourth separate and dis- 
tinct defense also pleaded as a counterclaim concern the subrogation clause of 
the policy. 

The policy in suit contained the following provision: “Whenever this company 
shall pay the mortgagee * * * any sum for loss or damage under this policy and 
shall claim that, as to the mortgagor or owner, no liability therefor existed, this 
company shall, to the extent of such payment, be thereupon legally subrogated to 
all the rights of the party to whom such payment shall be made, under all secur- 
ities held as collateral to the mortgage debt, or may, at its option, pay to the 
mortgagee * * * the whole principal due or to grow due on the mortgage with in- 
terest and shall thereupon receive a full assignment and transfer of the mortgage 
and all of such other securities; but no subrogation shall impair the right of the 
mortgagee * * * to recover the full amount of the claim.” (Italics mine.) 

The significant provision of this clause is the italicized portion. 

A similar clause was passed upon in the case of Eddy v. London Assur. 
Corp., supra, and the court there held that the subrogation rights of the insurance 
company were not prejudiced by the foreclosure proceedings of the mortgagee. 
In that case, it was written that while the commencement of the foreclosure suit 
terminated the insured’s interest under the policy, the insurance of the mortga- 
gee’s interest was separate and distinct and that the latter had the same benefits 
under the policy as if he had reccived a separate policy, free frem the conditions 
imposed upon the insured. Consequently, the court said, the mortgagee violated 
no contract when he brought the foreclosure proceedings and that as his rights 
under the policy to a full payment of his claim were not to be impaired by any 
subrogation, the mortgagee was entitled to recover his interest. 

Under the authority of the Eddy Case, it is my conviction that the third de- 
fense is bad in law. 

[4] The fourth defense and counterclaim is substantially the same as the 
third defense, except that it seeks affirmative relief by requesting that the defend- 
ant, if it is required to pay, be subrogated to the rights of the plaintiff as second 
mortgagee and that a lien upon the premises or upon the interest of the mortga- 
gee be declared to the extent of the payment. 

For the reasons stated, the fourth defense and counterclaim must likewise 
be stricken out. 

The motion is accordingly granted, and the defenses attacked are stricken 
from the answer. 


PACIFIC TRADING CO. v. SUN INS. OFFICE, Limited. 
Supreme Court of Oregon. Aug. 1, 1932. 
13 Pacific Reporter (2d) 616. 


2. INSURANCE. 
In action to recover unearned premiums paid, testimony tended to show in- 
surer ratified agency’s act in appointing agent to countersign and issue policies. 
(For other cases, see Insurance, Dec. Dig. § 94.) 
3. INSURANCE. 
_ In action to recover unearned premiums paid, question whether agent re- 
ceiving payments was agent of insured or insurer held for jury. 
(For other cases, see Insurance, Dec. Dig. § 94.) 
Department 2. 





1074 The Insurance Law Journal, Vol. 79 [Nov., 1932 


Appeal from Circuit Court, Clatsop County; H. K. Zimmerman, Judge. 

_ Action by the Pacific Trading Company against the Sun Insurance Office 
Limited. From a judgment of nonsuit, plaintiff appeals. : 

Reversed and remanded. 

G. C. Fulton, of Astoria (G. C. & A. C. Fulton, of Astoria, on the brief), for 
appellant. ’ 

A. L. Veazie, of Portland (Veazie & Veazie, of Portland, on the brief), for 
respondent. : 

CAMPBELL, J. 

This is an action brought by plaintiff to recover unearned premiums claimed 
to have been paid on two fire insurance policies issued by defendant to the 
Sanborn-Cutting Company on February 17, 1929, on which plaintiff claims to have 
paid premiums amounting to $830.68. 

These policies contained the usual cancellation clauses permitting the insurer 
to cancel the policies on five days’ notice to the insured and returning the un- 
earned portion of the premium. 

On April 15, 1929, the insurer canceled the policies, leaving an unearned 
premium of $714.33. The plaintiff demanded payment of this amount on April 20, 
1929, and defendant refused payment, claiming that it had not been paid the pre- 
miums or any part thereof. The cause was tried to a jury, and, at the close of 
plaintiff's case in chief, a judgment of nonsuit was allowed. Plaintiff appeals. 

The only question presented on the appeal is whether or not the plaintiff 
produced and offered competent evidence to establish his cause of action. 

The plaintiff produced evidence tending to show: 

(1) That the plaintiff is, and at all times involved in this cause, was a cor- 
poration. 

(2) That the Sanborn-Cutting Company is and was an Oregon corporation 
engaged in the canning business, and has been so engaged for more than 23 years 
at Astoria, Or., prior to the time this cause of action arose. 

(3) That the defendant is a foreign fire insurance corporation, duly licensed 
to carry on business in the state of Oregon, and was such for many years prior 
to the time of the issuance of the policies in question. 


(4) That for many years, Geo. W. Sanborn & Sons, was a partnership con- 
sisting of G. W. Sanborn, F. H. Sanborn, and G. O. Sanborn. That since Janu- 
ary, 1927, up to and including the time in which the policies in question herein 
were issued to Sanborn-Cutting Company, by Geo. W. Sanborn & Sons, said 
partnership consisted of Geo. W.-Sanborn and Guy O. Sanborn. That the partner- 
ship acted as agents in issuing fire insurance policies for defendant and collecting 
and remitting to defendant the premiums therefor. In the first instance, the 
certificate appointing such insurance agency, was taken in the name of Geo. W. 
Sanborn; later in the name of “Sanborn Agency, F. H. Sanborn and G. O. San- 
born”; since April 1, 1928, in the name of “Sanborn Agency, G. O. Sanborn.” 
That during all these years, the Sanborn-Cutting Company carried many insur- 
ance policies of defendant, each year+ covering its property, aggregating many 
thousands of dollars. All these policies were issued by the said partnership firm, 
and premiums collected and received by them and remitted to the defendant. The 
method of writing and carrying this insurance was as follows: The defendant 
furnished their agents with blank insurance policies with its printed signature 
thereon, but containing the following provision: “This policy shall not be valid 
until countersigned by the duly authorized agent at .” The policies in 
question herein, and all the policies heretofore issued by the defendant to the 
Sanborn-Cutting Company, were issued by the said partnership firm, who had 
one of their employees fill the blanks in the policy with a description of the 
property insured, the period the policy was to run, and the premium charge, etc. 
All the policies issued by the defendant to the Sanborn-Cutting Company since 
1922, were countersigned as follows: “Sanborn Agency, per L. Halsan, agent.” 
The policy was then delivered to the insured with a written statement with the 
name of the partnership as creditor, and the Sanborn-Cutting Company as 
debtor, in the amount of the said premium. The amount of the premium would 
then be entered on the partnership books against the insured. The Sanborn Agency 
kept no books of account. All transactions relative to the insurance policies of 
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defendant were kept in the partnership books. That the “Sanborn Agency, G. O. 
Sanborn,” was really one of the activities of Geo. W. Sanborn & Sons. L. Hal- 
san, who countersigned the policies for the Sanborn Agency, was an employee of 
Geo. W. Sanborn & Sons, and was never in the employ of the Sanborn Agency. 
On May 10, 1929, the Sanborn-Cutting Company sold to the plaintiff its entire 
assets, including the property covered by the two insurance policies described 
in the complaint, and duly assigned to plaintiff its claim against defendant for 
said unearned premiums. That prior to the beginning of this action, plaintiff offered 
to surrender to defendant, the two policies in question, and demanded payment of 
the unearned premiums. Defendant refused payment, claiming that said premiums, 
nor any part thereof, had not been paid. 

For many years, the’ partnership, in addition to the insurance business, carried 
on several other lines of business including brokerage. A large part’ of the 
products of Sanborn-Cutting Company was sold through Geo. W. Sanborn & 
Sons as brokers. The method of operation, was as follows: The partnership firm, 
upon the sale of the products of the corporation, would ship to the buyer, and 
thereupon attach the shipper’s receipt, or bill of lading, to a sight draft, and 
deposit them in a local bank as cash subject to immediate check. Thereafter the 
funds thus received were distributed by the partnership; it would deduct the 
brokerage, advances, insurance premiums, etc., and retain sufficient to pay the 
premiums on all policies of insurance which had theretofore been issued through 
the partnership to the Sanborn-Cutting Company and which were unpaid at that 
particular time. 

There is evidence tending to show that the partnership had retained money 
out of certain shipments to pay the premium on the policies under consideration; 
that on the date of issuing the policies the partnership entered in its books the 
fact that the premium had been paid, and that the same entry had been made on 
the books of the Sanborn-Cutting Company. 

Plaintiff contends that Geo. W. Sanborn & Sons were the agents of defendant 
in the issuing of the policies and the collecting of the premiums. Defendant 
claims that the partnership was the agent of the Sanborn-Cutting Company only. 

[1-3] Agency may be proved in different ways. It may be established by 
ratification by the principal of the one assuming to act as agent. 

“Ratification of the unauthorized acts of one assuming to act as agent may 
be either express or implied; * * * implied when the conduct of the principal 
constitutes an assent to the acts in question. And the acts of the principal, it 
seems will be liberally construed in favor of a ratification.” 21 R. C. L. 927, § 106. 

“In order to bind a principal by ratification, assent, or acquiescence in prior 
acts of his agent in excess of authority actually given, a knowledge of the material 
facts must be brought home to him. He must have been in possession of all of 
the facts and must have acted in the light of such knowledge.” Id. 928, § 107. 

The testimony introduced by plaintiff touching the method by which defend- 
ant issued its policies for many years, and the signature to each policy, tended 
to show that defendant ratified the act of the “Sanborn Agency” in appointing or 
substituting an agent to countersign and issue the policies. 

There are many inferences that the jury might draw, and properly draw, in 
favor of plaintiff from the evidence introduced. 

There is really no dispute between learned counsei on the law, but their chief 
disagreement is as to the fact, whether Geo. W. Sanborn & Sons, was the agent 
of the insured or the insurer, at the time the entries were made in the account 
books regarding the disposition of the moneys received from the sale of the 
products of the Sanborn-Cutting Company. 


This a question of fact to be determined by a jury from all the evidence and 
circumstances in the case under proper instructions. If the jury should find that 
the Geo. W. Sanborn & Sons was the agent of the insurer, then payment to the 
agent was payment to the principal. The converse of this is equally true. 


[4, 5] As a general proposition, a broker’s duty 1s complete, and his authority 
ceases, when the sale is made and the receipts therefrom fully accounted for. 
In attempting to prove its case, plaintiff offered in evidence, the account books 
of Geo. W. Sanborn & Sons showing the detail of the transaction of the payment 
of the premiums in question. It also offered in evidence the books of the Sanborn- 
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Cutting Company covering the same transaction. On plaintiff’s theory of the case, 
both these items of evidence were competent. 

The court erred in allowing a nonsuit, and therefore the judgment should phe 
reversed, and the cause remanded for further proceedings not inconsistent here- 
with. It is so ordered. 

Bean, C. J., and Brown and Belt, JJ., concur. 


BOBERESKI v. INSURANCE COMPANY OF PENNSYLVANIA. 
Superior Court of Pennsylvania. July 14, 1932. 
161 Atlantic Reporter 412. 
1. INSURANCE. 


Waiver of proof of loss may be established by testimony of insured alone, 
though contradicted by insurer’s agent and adjuster. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

2. INSURANCE. 

Whether insurer’s adjuster waived formal proofs of loss held question for 
jury, where evidence was conflicting. 

According to insured’s testimony, the adjuster stated that informal 
proofs were all right and that company would pay after slight delay. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

3. INSURANCE. 
Waiver may be shown by parol or may appear by necessary implication. 
(For other cases, see Insurance, Dec. Dig. § 665[8].) 

5. INSURANCE. 

Proofs of loss are not substantive evidence in action on policy, and should 
not be read to jury in behalf of plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 662[1].) 

Appeal from Court of Common Pleas, Columbia County; Charles C. Evans, 
President Judge. 

Action by John Bobereski, administrator of the estate of Mary Fedas Richiy, 
deceased, against the Insurance Company of Pennsylvania. Judgment for plain- 
tiff, and defendant appeals. 

Reversed, and new trial awarded. 

Argued before Trexler, P. J., and Keller, Gawthrop, Cunningham, Baldrige, 
Stadtfeld, and Parker, JJ. 

Horace Michener Schell, of Philadelphia, and R. S. Hemingway, of Blooms- 
burg, for appellant. 

E. J. Mullen and G. W. Moon, both of Bloomsburg, for appellee. 

KELLER, J. 

This was an action on a policy of fire insurance. It was tried twice and twice 
appealed 

On the first appeal to the Supreme Court (Fedas v. Ins. Co. of State of Pen- 
na., 300 Pa. 555, 151 A. 285), the questions before the appellate court were (1) 
whether the insurance company had waived the furnishing of technical proofs of 
loss; and (2) the measure of damages where there has been a partial destruction. 
It appears from the report of that case that at the first trial the insured had given 
evidence that she “met the adjuster [of the insurance company] who stated to her 
that the company would not pay the loss because she was criminally responsible 
for the fire.’ The Supreme Court held that denial of liability, on other grounds 
than failure to file proof of loss, constituted a waiver of the requirement to fur- 
nish formal proof of loss within sixty days. 

At the second trial the plaintiff gave no evidence of any statement or repre- 
sentation by the insurance company’s adjuster that it would not pay the loss be- 
cause she was criminally responsible for the fire. On the contrary, she testified 
that at the only meeting which she had with the adjuster, Bentley, which occur- 
red about two weeks after the fire and two weeks before her arrest on complaint 
of the fire marshal for conspiracy to burn her dwelling with intent to defraud an 
insurance company, he had told her that the informal proofs of loss which she 
gave him at the time were all right; that the company was satisfied to pay her and 
would pay her; but that they would have to wait a week or two; that he wanted to 
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know what Brosky, the fire marshal, was going to do; that Brosky said she knew 
something about the fire. “The company is satisfied to pay, but I have to wait a 
little bit. * * * I wait until next week; one week more; then the company come 
and settle with me.” : 

This, if believed, constituted just as effective a waiver of the requirement of 
formal proof of loss as the alleged denial of responsibility by the company at the 
former trial, for, as was said by Mr. Justice Kephart, speaking for the court, 
when the case was before it, “Waiver may be inferred from any act evidencing a 
recognition of liability, or from a denial of liability on other grounds than failure 
to file proof of loss.” Page 559 of 300 Pa., 151 A. 285, 287. 

On this appeai, accordingly, the appellant, the insurance company, raises no 
question as to the correctness of the rulings of the lower court relative to the 
matters which were passed upon by the Supreme Court in the former appeal. 

The statement of question involved raises four points to be passed upon by 
us. We shall discuss them in the following order: 

[1-3] (1) We think, following the decision in Fedas v. Ins. Co. of State of 
Penna., supra, that the waiver of the requirement to file a proof of loss may be 
established by the testimony of one witness, the insured, even though it is contra- 
dicted by two witnesses, the company’s agent and adjuster. It was permitted in 
that case. We are not here construing the policy of insurance nor reforming an 
instrument in writing. The waiver of the furnishing of formal proofs of loss 
by an authorized adjuster of the company is a question of fact to be determined 
by the jury. The courts have held that a waiver may be inferred from any act 
evidencing a recognition of liability or a denial of liability on some other ground. 
It may be shown by parol in express language, or may appear by necessary impli- 
cation. Fedas v. Ins. Co. of State of Penna., supra. Waiver is a question of 
fact. Phila. Auto F. Co. v. Agric. Ins. Co., 102 Pa. Super. Ct. 1, 156 A. 625, and 
the cases there cited. It was the jury’s function to decide whether they would 
accept plaintiff's story or that of the agent and the adjuster. 


[4] (2) Was there sufficient proof as to the cost of repairing the building? 
The policy limits the liability of the defendant company to the cost of repair or 
replacement with material of like kind and quality. The insured produced wit- 
nesses who testified as to the cost of the material and labor necessary to repair 
the building, but they had not made a careful survey of the kind of material that 
had been used in the original construction of the building, and were not able to 
state the kind, grade, and quality of all the lumber of which it had been built. 
As to some of it, they figured on the type of material that ordinarily would be 
used in making such repairs. The court allowed their testimony to be submitted 
to the jury. This was supplemented by the evidence of a man who had worked 
on the construction of the house and was generally familiar with its materials. 
Of course, as to the parts destroyed by fire, it is not always possible to state the 
exact material burnt or the precise cost of replacement; the kind and quality of 
the lumber must be approximated as nearly as may be, and allowance made for 
replacement of old material by new. Fedas v. Ins. Co. of State of Penna., supra, 
page 563 of 300 Pa., 151 A. 285. This the insurance company in making its own 
estimate had to do. But, as respects the part not destroyed by fire, inasmuch as 
the building had not heen repaired, but was in substantially the same condition as 
it was after its partial combustion, the witnesses could have ascertained the kind 
of materials used in its erection. As it was, their testimony on this score was 
lacking in a material feature. In order to ascertain the cost of replacing the 
property in, or as nearly as possible to, its condition at the date of the fire, the 
kind and quality of material entering into the original construction should, when- 
ever possible, be stated and the cost of a substantial duplication be shown. How- 
ever, this discussion is unnecessary because the defendant submitted evidence as 
to what the cost of the reconstruction would be, and the jury adopted that amount 
and found for the plaintiff for that sum. The admission of the testimony did the 
defendant no harm. 


[5, 6] (3) Both the Supreme Court and this court have repeatedly ruled that 
Proofs of loss are not substantive evidence for the plaintiff, and that no part of 
them can be admitted for the purpose of establishing the amount of damages to 
be allowed the plaintiff in case of recovery. They are admitted in evidence to 
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show a compliance with the requirements of the policy in that respect, but no 
part of them is to be read to the jury, at least, on behalf of the plaintiff. Rosen- 
berg v. Fireman’s Fund Ins. Co., 209 Pa. 336, 337, 58 A. 671; Baldi v. Metropolitan 
Life Ins. Co., 30 Pa. Super. Ct. 213, 221; Kittanning Ins. Co. v. O’Neill, 110 Pa. 
548, 553, 1 A. 592; Cole v. Manchester Fire Assur. Co., 188 Pa. 345, 358, 41 A. 
593; Lattavo v. Va. Fire Ins. Co., 88 Pa. Super. Ct. 433, 435. It was wholly im- 
material, so far as proving the plaintiff’s case was concerned, what amount she 
had claimed in her proofs of loss; she could recover only on the basis of the 
damages proved by her on the trial. Hence the court should not have allowed 
the plaintiff to read to the jury the amount of damages claimed in the proof of 
loss; but, as the verdict of the jury adopted the figure fixed by the defendant's 
witness as the cost of replacing the building, we are satisfied its admission did the 
defendant no harm and would not reverse on that account. 


(4). The insurance company’s chief defense at the trial was that the plaintiff 
was concerned in the burning of the insured property. The fire was unquestion- 
ably of incendiary origin. The building was unoccupied at the time of the fire, 
and had been for two or three weeks before it, and had had no artificial heat or 
light in it since the tenant’s removal. The house had been set on fire in two places, 
one on the first floor at the stairs in the back of the house, the other in the 
front of the second story. Three empty five-gallon kerosene cans were found in 
the house. and the floors had been soaked with kerosene at the points where the 
fires had been started, and loose paper was found lying about near. The plain- 
tiff, who lived at Nanticoke (the insured building was in Berwick), had come to 
Berwick a few days before the fire and tacked old cloths and papers inside, over 
all the windows, so that nothing inside could be seen from the outside; and early 
on the morning of the fire was again in Berwick, before any news of the fire 
had been sent her. 


About four weeks after the fire, which occurred on April 27, 1927, she had 
been arrested by the fire marshal for conspiracy to burn her house with intent 
to defraud the insurance company, and had been held to bail for court. The in- 
surance company defendant had not been instrumental in causing her arrest, nor 
was it concerned in the prosecution. A true bill was obtained on September 13, 
1927, but on September 19, 1927, the district attorney, by leave of court, entered a 
nol. pros. on the ground that the evidence given him by the prosecutor, Brosky, 
the fire marshal, “does not in any way identify by name or description the de- 
fendant’s co-conspirator and therefore conviction cannot be obtained.” 


[7, 8] The plaintiff, as part of her case in chief, offered the record of this 
criminal case in evidence, and, over the objection of the defendant, it was ad- 
mitted. It was not competent evidence for any purpose. 


Our Supreme Court has declared the general rule to be that the judgment and 
record of a criminal case is not admissible in evidence on the trial of a civil action 
involving the same matter. In Hutchinson v. Merchants’ & Mechanics’ Bank of 
Wheeling, 41 Pa. 42, 45, 80 Am. Dec. 596, which was an action of trover brought 
for the recovery of money which the defendant was accused of having stolen 
but had been acquitted on the criminal charge, the Supreme Court, speaking 
through Chief Justice Lowrie, said: “The private wrong was not merged in the 
public one, nor is the public prosecution intended to supersede the private action. 
Their purposes are entirely different. The person wronged is not chargeable 
with the conduct of the prosecution, and therefore not affected by an acquittal.” 
And in Bennett v. Fulmer, 49 Pa. 155, 161, an action of trespass quare clausum 
fregit, the Supreme Court (Mr. Justice Thompson) said: “The third error as- 
signed is to the rejection of the record of the criminal prosecution against the de- 
fendants for forcible entry and detainer. It was not evidence on the issue in- 
volved in this suit. It was between different parties.” See, also, Wingrove v. 
Central Penna. Traction Co., 237 Pa. 549, 555, 85 A. 850; Summers v. Bergner 
Brewing Co., 143 Pa. 114, 121, 22 A. 707, 24 Am. St. Rep. 518; Porter v. Seiler, 
23 Pa. 424, 431, 62 Am. Dec. 341; Com. v. Colacino, 89 Pa. Super. Ct. 269, 271. 
In Gartner’s Est., 94 Pa. Super. Ct. 45, 48, 49, 50, our Brother Trexler, now 
President Tudge, speaking for this court, recognized this rule in the following 
language: “Moreover, ‘judgments in criminal cases where the State is prosecutor, 
are generally held inadmissible to establish the facts of a civil case, and vice 
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versa.” The court below was probably misled by the misstatement—uninten- 
tional, of course—of counsel for plaintiff as to her evidence on this trial, made 
in answer to the objection of defendant’s counsel to the admission of this record, 
in reciting the purpose for which the offer was made, as follows: “* * * For the 
purpose of showing how that case was disposed of, and as corroborating the 
statement and testimony of Mary Fedas, this plaintiff, that she was informed by 
H. E. Bentley, the adjuster of the defendant company, at the meeting in Wilkes- 
Barre in May, 1927, that the company would not adjust this claim until the crim- 
inal case was disposed of.” Whatever may have been averred in the plaintiff's 
statement and whatever she may have testified to on the first trial, she had on this 
trial given no such evidence. She had seen Bentley but once, and that was at 
least two weeks before the criminal prosecution was begun by the fire -marshal. 
There was no criminal case to dispose of when she saw him. Her story, as be- 
fore stated, was that Bentley had told her that the informal proofs of loss she 
had shown him were all right; that the company was satisfied to pay her and 
would pay her, but that they would have to wait a week or two; that he wanted 
to know what Brosky, the fire marshal, was going to do; and then, in a week 
more, the company would come and settle with her. The record of the criminal 
case and the nol. pros. entered in it by the district attorney had no relevance 
whatever to the issues of fact raised by the plaintiff’s evidence. Even if, on this 
trial, the evidence had been as stated by plaintiff’s counsel, and the waiver of 
furnishing formal proofs of loss within sixty days had been based-on a denial 
of liability by the defendant, instead of on a recognition of such liability, the ut- 
most that would have been admissible in evidence with reference to the criminal 
case would have been the fact that it was disposed of prior to the furnishing of 
such formal proofs, not how it was disposed of, and the record of the entry of 
nol. pros. would not have been admissible in evidence. 

It is urged, however, that, as the disposition of the case was a nol. pros. and 
not an acquittal, the defendant was not hurt by the admission of the record in 
evidence. We are not satisfied of its harmlessness. Laymen are not apt to make 
much discretion between a discharge by acquittal of a jury and a discharge by 
nol. pros. entered by the district attorney with leave of court, because the evi- 
dence was insufficient to convict. Even the law gives them for some purposes 
the same effect. The entry of a nol. pros. in a criminal prosecution is such an 
ending of the prosecution as to entitle the plaintiff to maintain an action for ma- 
licious prosecution. Murphy v. Moore, 11 A. 665, 9 Sad. 64. The average jury- 
man is not apt to consider that the parties to the criminal prosecution and the civil 
action were not the same; that the plaintiff or defendant, as the case may be, in 
the civil action had no control over the criminal case; that the degree of proof 
in the two issues was not the same; that in the criminal case the evidence of 
guilt of the defendant must be proved beyond a reasonable doubt, while in the 
civil suit it need only be established by a preponderance of the evidence. Somer- 
set County Mut. Fire Ins. Co. v. Usaw, 112 Pa. 80, 89, 4 A. 355, 56 Am. St. Rep. 
307 (Trunkey, J.); McMillen v. Steele, 275 Pa. 584, 586, 119 A. 721; Stehle v. 
Jaeger Automatic Machine Co., 225 Pa. 348, 351, 74 A. 215, 133 Am. St. Rep. 884; 
Schmidt v. N. Y. Union Mut. Fire Ins. Co., 1 Gray (Mass.) 529; Kane v. Hiber- 
nia Ins. Co., 10 Vroom (39 N. J. Law) 697, 23 Am. Rep. 239; Floyd v. Paulton 
Coal Mining Co., 94 Pa. Super Ct. 1, 5, 6. It is doubtful whether, after it was in 
evidence that the plaintiff had been discharged from criminal prosecution by the 
court, on motion of the district attorney for lack of evidence to convict, the de- 
fendant had a chance of convincing the jury that she was concerned in the burn- 
ing of her property. It was entitled to the verdict of the jury on that point free 
from any impressions, convictions, or beliefs raised by incompetent evidence. 

[9] Nor was this right affected by the circumstance that the defendant did 
not specially object to every attempt of the plaintiff to prove the fact of her ar- 
rest and what she was charged with. Defendant’s counsel did object without 
avail the first time (page 68-a); but the fact that incompetent, irrelevant, and 
immaterial evidence may be introduced on a trial by one party, without objection 
from the other party, because he may deem it of no importance and harmless, 
does not prevent the latter from objecting to the further introduction and elab- 
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oration of such evidence when he is of opinion that it is both important and 
harmful. The principle of estoppel does not apply in such case. 

The third assignment of error is sustained. The judgment is reversed, and a 
new trial awarded. 





TIRIBASSI v. PARNELL, COWHER & Co. 
Superior Court of Pennsylvania. July 14, 1932. 
161 Atlantic Reporter 477. 
3. INSURANCE. 


In action against agent failing to transfer fire insurance before loss, charge 
not stating degree of care required of defendant’s agent held inadequate. 

(For other cases, see Insurance, Dec. Dig. § 103.) 

Appeal from Court of Common Pleas, Indiana County; J. N. Langham, 
President Judge. 

Action by -Ubaldo Tiribassi against Parnell, Cowher & Company. From a 
judgment for plaintiff, defendant appeals. 

Reversed with a venire. 

Argued before Trexler, P. J., and Keller, Gawthrop, Cunningham, Baldrige, 
Stadtfeld, and Parker, JJ. 

Gilbert S. Parnell and W. M. Ruddock, both of Indiana, Pa., for appellant. 

L. E. Miller, of Indiana, Pa., for appellee. 

CUNNINGHAM, J. 

Defendant, a corporation, duly licensed to solicit risks, collect premiums, and 
countersign policies, on behalf of various insurance companies, issued to plaintiff, 
on March 19, 1925, a policy of the North British & Mercantile Insurance Com- 
pany, Limited, insuring him for one year from April 1, 1925, against loss by 
fire, to an amount not exceeding $1,000, upon his household goods while located 
and contained in his dwelling house, situated on the south side of Main street, 
North Heilwood, Indiana county, “but not elsewhere.” 

During the term of the policy, viz., on May 12, 1925, plaintiff moved the 
goods covered thereby to his new place of residence, Ebensburg, Cambria county; 
a fire occurred there on December 3, 1925, in which they were totally destroyed. 


The policy contained the usual provision that no suit should be sustainable 
thereunder “unless commenced within twelve months next after the fire’; no 
action has been instituted upon the contract of insurance. 


On August 8, 1927, however, plaintiff brought the present action in trespass 
against Parnell, Cowher & Co., the agent for the insurance company, seeking 
to recover damages from that corporation upon the theory that it had undertaken, 
upon plaintiff's request, to have the insurance upon his goods so transferred as to 
cover them in their new location in Ebensburg but had failed and neglected so 
to do, with the result that his policy was rendered .unenforceable against the 
insurance company. The trial resulted in a verdict in favor of plaintiff in the 
sum of $1,000 with interest; defendant’s motions for a new trial and for judg- 
ment n. 0. v. were denied, and it has appealed from the judgment entered on the 
verdict. 

Our examination of the record has convinced us that regard for the due 
administration of justice imperatively demands that the case be retried because 
the real issue was neither determined by the trial judge nor submitted to the 
jury. This unfortunate situation seems to be attributable, at least in some degree, 
to the inconsistencies of counsel for defendant in setting up one defense in their 
affidavit and submitting a point for binding instructions upon a different and 
inconsistent theory. 

Plaintiff averred in his statement of claim that on July 22, 1925, he “called 
at the office of defendant in Indiana and informed one John W. McQuilken, agent 
and representative of defendant and then in charge of the office, that [he] had 
moved his household furniture covered by said policy to Ebensburg and desired that 
the insurance on said personal property be transferred to the new location and at 
the same time paid the premium of Seventeen and 40/100 ($17.40) Dollars on said 
policy”; that McQuilken had authority to make the transfer and then and there 
promised plaintiff that the “necessary transfer would be made”; and that although 
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defendant “through its duly authorized agent and representative, John W. 
McQuilken,” had expressly promised to transfer the insurance to the new location, 
it negligently failed to do so, and plaintiff, by reason thereof, lost the benefit of 
his policy and suffered damages to the extent of $1,000. 

Other averments were to the effect that on January 28, 1926, plaintiff reported 
the loss to the office of defendant and was assured that the necessary proofs of 
loss would be attended to by defendant; that defendant on February 19th advised 
plaintiff by letter that the necessary data concerning settlement of the loss had 
been forwarded to the General Adjustment Bureau on February 5th; and that the 
first notice that the loss would not be paid was received by plaintiff from the 
bureau. 

In its affidavit, defendant positively denied that McQuilken was its agent and 
representative or in charge of its office, or was the agent of the insurance com- 
pany, and, on the contrary, averred that at the time of the transaction he was an 
insurance broker duly licensed by the insurance commissioner as “will appear on 
the public records of the Insurance Department.” The affidavit admits receipt by 
defendant of oral notice of the loss on January 28, 1926, and that it notified the 
insurance company that the loss had occurred; it was also admitted that, under 
date of February 19th, it advised plaintiff, by letter, that the necessary data had 
been forwarded to the bureau on February 5th. It was also averred, in substance, 
that plaintiff had not complied with the provisions of the policy by giving notice 
in writing to the company of the loss, preparing and filing formal proofs of 
loss, and bringing suit within one year after the fire. 

Inasmuch as plaintiff did not bring a suit against the msurance company 
within the time limited, for the reason, as stated by him, that he had been ad- 
vised by counsel that he could not recover because the insurance had not been 
transferred, the injection into the case of an issue relative to notice and proofs of 
loss merely served to distract attention from the real issue between the parties. 

The substantial defense pleaded in the affidavit was, as averred in the twenty- 
fourth paragraph thereof, “that the plaintiff did not deal with the defendant in 
connection with the issuance of this policy of imsurance, or the alleged transfer 
thereof, but * * * did deal with John. W. McQuilken, a broker of insurance.” 
Therefore, the primary issue under the pleadings was whether McQuilken, 
throughout his transactions with plaintiff, was the “agent and representative of 
defendant,” as averred in the statement of claim, or whether, as asserted in the 
affidavit, he was merely the plaintiff’s broker—a “broker” being defined by section 
621, art. 6, Act of May 17, 1921, P. L. 789, 812, 40 PS § 251, as a person “who, 
* * * for compensation, acts or aids in any manner in obtaining insurance for 
a person other than himself.” 

At the trial, plaintiff testified to the issuing of the policy, his removal to 
Ebensburg, and his interview with McQuilken in Indiana on July 22, 1925, at 
which time he gave McQuilken a check (subsequently turned over to defendant) 
for the premium, told him of his removal, and stated he wanted the policy trans- 
ferred, to which McQuilken replied that “he would attend to it.’ Another matter 
testified to by plaintiff, and indicating that plaintiff regarded McQuilken as de- 
fendant’s agent and that defendant had some knowledge of the removal of the 
goods, was the sending by him to defendant a letter under date of June 22, 1925 
{receipt of which was admitted by defendant), reading: “I haven't replied to your 
letter of May 6th because I was in Indiana and talked to your agent about leaving 
Heilwood as I did and now living in Ebensburg, about the premium I will come 
to Indiana soon and straighten it out.” 

McQuilken was called by plaintiff for the sole purpose of proving that the 
check for the premium had been turned over to defendant and his cross-examination 
was properly confined to that subject. Defendant’s motion for a compulsory non- 
suit was overruled and its counsel then declined to offer any testimony, although 
McQuilken was available as a witness to support, if he would, the averments of 
the affidavit of defense that he acted as plaintiff's broker and not as defendant’s 
agent. Neither side argued the case to the jury, nor were we afforded the benefit 
of an oral argument upon this appeal. 

[1, 2] Defendant’s counsel then submitted a point for binding instructions upon 
the theory that plaintiff’s request to McQuilken for a transfer of the insurance, 
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coupled with his promise that it would be transferred, amounted to a parol con- 
tract between plaintiff and an agent of the insurance company for such transfer 
(First National Bank of Mildred v. Home Insurance Company, 274 Pa. 129, 118 
A. 17), and plaintiff's remedy was, therefore, against the company. This proposi- 
tion was inconsistent with the defense set up in defendant’s affidavit; it was based 
upon an assumption by defendant that McQuilken was an agent of the insurance 
company with authority to bind it, and not merely plaintiff's broker and repre- 
sentative, as averred by defendant in its own affidavit. The point for binding in- 
structions was properly refused, and as there was sufficient evidence to entitle 
plaintiff to go to the jury upon his theory of the case, it became the duty of the 
trial judge to submit that evidence with adequate instructions. Counsel for de- 
fendant submitted a number of points practically identical with the reasons urged 
in support of their motion for a nonsuit and of their point for binding instructions 

The charge consisted of three paragraphs: In the first, the trial judge stated 
the plaintiff had introduced evidence of the value of the goods destroyed in the 
fire as indicating the extent of the damage he claimed to have suffered “on ac- 
count of lack of transfer of the insurance policy” and that it was for them to fix 
the amount of the verdict in accordance with that evidence. but not exceeding 
$1,000. The second and third paragraphs read: 2 

; “Take this case, retire to the jury room, and return such a verdict as you 
think the evidence warrants. 

“The defendant has presented a number of points for the instruction of the 
jury, but this being a suit based on negligence we refuse the points submitted 
without reading them to the jury.” 

[3-5] This charge was clearly inadequate. Kelchner v. Nanticoke Borough, 209 

Pa. 412, 417, 58 A. 851. The jury was given no explanation whatever of the 
degree of care which McQuilken was required to exercise if they concluded he 
was acting for defendant, nor of what would, or would not, amount to negligence 
in a matter of the kind here involved; but above all, the real issue—whether 
McQuilken was acting as the agent and representative of defendant or merely as 
plaintiff’s broker—was not even mentioned, let alone submitted, to the jury as the 
primary fact to be found one way or the other by them. There is a clear dis- 
tinction, under the act of 1921, supra, between the duties, powers, and responsi- 
bilities of agents licensed at the instance of insurance companies to solicit risks, 
collect premiums, and issue, or countersign, policies in their behalf, and those of 
brokers licensed to negotiate contracts of insurance. other than life insurance, for 
persons other than themselves. Plaintiff did not contend, as we read the record, 
that McQuilken was an agent licensed at the request of the insurance company, 
but did assert he was an employee, agent, and representative of the defendant to 
such an extent that his acts and undertakings in this connection were binding upon 
it and that at the time his uncontradicted promise to transfer the insurance was 
made he was in charge of its office. The defense, as pleaded, was that defendant 
was in no way bound by any act or promise of McQuilken, becatse, as it 
asserted, he was the plaintiff’s representative. Instead of supporting its defense by 
evidence, clearly within its power to produce, it shifted its defense at the trial to 
an assertion, unsupported by any proof, that McQuilken was really the agent of 
the insurance company and had bound it by an oral contract of transfer; it then 
sought to draw the conclusion that plaintiff should have sued on the policy within 
a year after the fire and that his loss was due to his failure to give notice, file 
proofs of loss, and bring an action within the period specified. Defendant's in- 
consistency, however, did not relieve the trial judge from the duty of submitting 
the real issue to the jury with such instructions as would furnish them with a 
proper guide by which to regulate their action. 
_ The parties to this litigation are entitled to a decision upon the merits of the 
issue raised by the pleadings; we, accordingly, sustain the first assignment, charg- 
ing error in refusing a new trial, and the sixth, based upon the failure to charge 
upon the question of negligence. 

The judgment is reversed with a venire. 
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THOMASON et al. v. ABBEVILLE-GREENWOOD MUT. INS. ASS’N. 
No. 13452. 
Supreme Court of South Carolina. July 18, 1932. 
164 Southeastern Reporter 898. 
1. INSURANCE. 


Fire insurance policy, providing that contract should remain effective until 
January Ist following first assessment after insured’s death. remained effective 
until then, though executors failed to pay assessment within required time. 

The policy also provided that it should be suspended and that associa- 
tion should not be liable for any loss, if any assessment were not paid 
within time provided, and that association’s lien might be enforced at its 
option immediately on default in payment of any assessment or at any 
time thereafter. 

(For other cases, see Insurance, Dec. Dig. § 177.) 

2. INSURANCE. 

Doubtful language of insurance policies must be construed in insured’s favor. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Appeal from Common Pleas Circuit Court of Greenville County; M. F. Ansel, 
Judge. 

Action by C. G. Thomason and another, individually and as executors of the 
estate of E. L. Thomason, deceased, against the Abbeville-Greenwood Mutual In- 
surance Association. Judgment for plaintiffs, and defendant appeals. 

Affirmed. 

J. Fraser Lyon, of Columbia, and Bowen & Bryson, Price & Poag and W. A. 
Bull, all of Greenville, for appellant. 

R. N. Ward, of Greenville, for respondents. 

BLEASE, C. J. 

E. L. Thomason had a fire insurance policy covering his dwelling with the 
defendant insurance company. The insured died on April 7, 1930. The executors 
of his estate took possession of the dwelling 

Under the terms of the policy, an assessment was levied on September 1, 
1930, and a notice thereof was sent out by the company, addressed to the deceased. 
The executors said they did not receive the notice. 

On November 15, 1930, the house was destroyed by fire. 

The executors breught suit for the recovery of the amount of the policy, 
and the defendant resisted payment. 

The trial in the county court of Greenville county, with Honorable M. F. 
Ansel, county judge, presiding, resulted in a verdict of the jury and the judg- 
ment of the court in favor of the plaintiffs, and the insurance company has ap- 
pealed therefrom. ’ 

The transcript of record and the briefs of counsel are model. They present 
clearly and concisely, in about as few words as possible. the only issue in the 
cause. 

Only two clauses in the policy are involved. They are as follows: | 

“4. If, at any time, there shall be a change of title or ownership of the 
within described property, the obligations of the insured and the Association shall 
at once cease. Provided: In the event of the death of the insured this contract of 
insurance shall remain in full force and effect until the first day of January fol- 
lowing the first assessment made after the death of insured.” 

“12. An assessment on this policy will be made during the first week in 
October in each year, so long as said policy shall remain of force, and such 
assessment shall be paid by the insured to this Association on or before the first 
day of November following. Other assessments mav be made if in the judgment 
of the President and Secretary and Treasurer the same mav be desirable. But in 
case other assessments are made, other than the one provided for during the first 
week in October, written notice thereof shall be mailed to the insured, and the 
insured shall have thirty days from the date of mailing such notice to pay this 
Association the amount of such assessment. Jf any assessment is not paid within 
the time herein provided, this policy shall be suspended and this Association shall 
not be liable for any loss that may occur, and immediately upon default in the 
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payment of any assessment as herein provided, or at any other time thereafter, the 
lien held by this Association may at its option be enforced.’ 

[1] The trial judge charged the jury that, regardless of the nonpayment of 
assessments, under the terms of clause 4 of the policy, on account of the death 
of the insured, the policy remained in full force and effect until the first day of 
January, 1931. The insurance company says that charge was erroneous, and that 
the failure to pay the assessment, levied after the death of the insured, within the 
required time, voided the policy. : : 

The clauses, quoted from the policy, may appear to be inconsistent, but when 
we read them carefully, and keep in mind certain principles well recognized in the 
law of insurance, we think there is no doubt that the clauses are in harmony and 
the instructions given the jury were absolutely correct. 

It is provided in clause 12: “If any assessment is not paid within the time 
herein provided, this policy shall be suspended and this Association shall not be 
liable for any loss that may occur, and immediately upon default in the payment of 
any assessment as herein provided, or at any other time thereafter, the lien held 
by this Association may at its option be enforced.” 

The insurance company takes the position that, under the quoted language, 
when the executors failed to pay the assessment made, all rights under the policy 
ceased. 

[2] It is our opinion that the clauses must be read and construed together. 
The provision of clause 4, to the effect that the insurance should “remain in full 
force and effect until the first day of January following the first assessment made 
after the death of insured,” is favorable to the beneficiaries who succeeded to the 
rights of the insured. The law requires the court to construe doubtful language 
of insurance policies in favor of the insured. It is needless to cite the many 
decisions of this court to sustain that view. We auote the very strong language 
of this court in the recent case of Parker v. Jefferson Standard Life Insurance 
Co., 158 S. C. 394, 155 S. E. 617, 618: “In the construction of insurance contracts, 
it is vitally essential that the courts do not ignore the fact that the primary object 
of all insurance is to insure, and that, in cases of doubt, uncertainty, manifest 
ambiguity, or susceptibility of two equally reasonable interpretations, since the 
language used is the selection and arrangement of the insurer, such contracts must 
be liberally construed in favor of the insured.” 

Mutual insurance associations are for the benefit of their members, and the 
policyholders constitute the members. Insured property of a member, on account 
of his death, may pass to his heirs at law, devisees, legatees, or estate any day. 
Sometimes, when a man dies those in charge of his estate do not know much about 
his affairs-and the contracts he has made. It takes some time to secure the ap- 
pointment and qualification of an executor or an administrator. After appointment, 
the executor or administrator needs some little time to ascertain the condition of 
the estate, and arrange for the payment of legal obligations. It was clearly the 
intention of the proviso in clause 4 of the policy involved here to allow for such 
occurrences and emergencies. The emergency, to which the policy looked, occurred 
in this case, and the insurance company should pay the loss. 

The judgment of the lower court is affirmed. 

Stabler, Carter, and Bonham, JJ., and W. C. Cothran, A. A. J., concur. 


HAMP et ux. v. HAVENS et al. No. 23629. 
Supreme Court of Washington. Aug. 19, 1932. 
13 Pacific Reporter (2d) 75. 
1. INSURANCE. 


Complaint alleging that agent agreed that insurance would be procured stated 
no couse of action against fire insurance companies. 

No cause of action was stated because complaint failed to allege that 
any insurance policies were issued or any facts showing that insurers 
were responsible therefor. 

(For other cases, see Insurance, Dec. Dig. § 629[2].) 
2. INSURANCE. , f 
Complaint alleging that agent agreed to procure fire insurance, occurrence 0 
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fre, and agent’s repudiation of alleged contract, stated no cause of action against 
ent. 
e Complaint stated no cause of action against agent because it failed 

to allege facts showing that agent negligently or otherwise failed to pro- 

cure insurance and because allegation of agent’s repudiation of the con- 

tract, which occurred more than a year after the alleged agreement to 
procure insurance, did not sufficiently state cause of action either for 
negligence or breach of contract. 

(For other cases, see Insurance, Dec. Dig. § 103.) 

Department 2. 

Appeal from Superior Court, Pend Oreille County; Daniel H. Carey, Judge. 

Action by G. Fred Hamp and wife against Ora E. Havens and others. From 
an order dismissing the complaint on demurrer, plaintiffs appeal. 

Affirmed. 

Gleeson & Gleeson, of Spokane, for appellants. 

Fred Trumbull, of Ione, and Roy A. Redfield, of Spokane, for respondents. 

Beats, J. 

ee in their amended complaint (which will be herein referred to as 
the complaint) alleged that defendants Havens were at all times therein mentioned 
husband and wife, and that the other four defendants were corporations engaged 
in the business of writing fire insurance and represented in the vicinity of Meta- 
line Falls, Wash., by defendant Ora E. Havens, who, to the knowledge of each 
of defendant insurance companies, represented all four thereof and solicited and 
collected premiums, dividing the business between the four companies as he 
deemed best. Paragraphs VIII, IX, and X of plaintiffs’ complaint read as fol- 
lows : 

“VIII. That the defendant Ora E. Havens was at all the times herein men- 
tioned the duly appointed insurance agent for the said defendant companies, and 
each of them, as provided by the laws of the state of Washington and was the 
sole agent for said defendant companies and each of them in and around the 
village of Metaline, Pend Oreille County, Washington, on the 25th day of July. 
1928, and for a long time previous thereto and up to and after the 5th day of 
November, 1929, that each of said companies knew that he was the agent for the 
other defendant companies and had a practice, custom, and understanding that 
he should and did solicit contracts of insurance and countersign and deliver in- 
surance policies and collect premiums for each of said defendant companies and 
handle the business in the division of said insurance business between each of 
said companies and in soliciting and writing policies and dividing said business 
between said companies and the premiums so collected he had been and was act- 
ing in said capacity for each of said companies and had a right to place or change 
policies of insurance with each or either of said companies, and this manner of 
doing business was continued from the 25th day of July, 1928 to the Ist day of 
November, 1929, and was to that extent a joint venture of said defendant Havens 
and all and each of said defendant companies. 


“IX. That on or about the 25th day of July, 1928, and for a long time pre- 
vious thereto plaintiffs were the owners of the North half (N%) of the North- 
west quarter (NW%) of Section nine (9) in Township thirty-nine (39) North, 
Range forty-three (43) E. W. M., Pend Oreille County, state of Washington. 
That plaintiffs had constructed a dwelling house on said property at the said 
date and at all times subsequent thereto and until destroyed by fire as hereinafter 
stated had a value of six thousand five hundred and no/100 ($6,500.00) dollars, 
and the household goods in said house of a value of two thousand and no/100 
($2,000.00) dollars, which said valuation continued up to the fire hereinafter al- 
leged, and plaintiffs had resided and were then residing at said place and con- 
tinued so to reside for a long time both previous and subsequent thereto. That 
on or about the ‘25th day of July, 1928, the above named defendant Havens, in 
carrying out the joint venture heretofore alleged as insurance agent for each of 
said insurance defendants and for their profit as well as his own, came to the 
home of said plaintiffs as above alleged and solicited the privilege of writing in- 
surance on said property above described. That at said time the said defendant 
Havens visited and examined said house and said personal property, was famil- 
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iar with its location and its value and knew at said time that there was other in. 
surance on said property amounting to two thousand and no/100 ($2,000.00) dol- 
lars on the dwelling house and five hundred and no/100 ($500.00) dollars on the 
furniture. That after said examination by the said defendant Havens it was my- 
tually agreed between the said Havens and these plaintiffs that insurance on_-said 
property would be procured through and by the said Havens and with the insur- 
ance companies that the said Havens then represented, in the sum of fifteen hun- 
dred and no/100 ($1,500.00) dollars on the dwelling house and one thousand and 
no/100 ($1,000.) dollars on the personal property contained therein and above 
described. That said agreement also provided that these plaintiffs should pay the 
premium in advance and the said Havens figured the same at forty and no/1M 
($40.00) dollars and said insurance was to commence on said date and continue 
in the future for a period of three years from and after July 28, 1928, and that 
written policies of insurance were to be issued within a short time in the usual 
manner and said policy retained for safe keeping for plaintiffs by defendant Ha- 
vens, and these plaintiffs further allege in this connection that the said defend- 
ants, Springfield Fire & Marine Insurance Company, Agricultural Insurance 
Company, Hanover Fire Insurance Company and Insurance Company of North 
America should receive a part of said premium of forty and no/100 ($40.00) 
dollars and the said Havens receive a part thereof, the exact division of 
said forty and no/100 ($40.00) dollars or the exact division of said ‘insur- 
ance between said insurance companies and the said Havens was not made 
known to plaintiffs. That as a part of said transaction the said plaintiffs paid 
said insurance premium of forty ($40.00) dollars to the said defendant Havens 
at said time which was paid in the following manner: By the issuance of a 
check in said sum and delivering the same to the said Havens and plaintiffs at 
said time and at all times up to and until after the fire as heerinafter stated, had 
money in said bank sufficient in amount to pay said check and said check could 
be cashed at any time by the said Havens or his assigns, said check being in words 
and figures as follows: 
“*Metaline Falls. Wash., July 25, 1928. 
“‘Metaline Falls State & Savings Bank 
“Pay to the Order of O. E. Havens Insurance $40.00 Forty no/100 Dollars 


“Mrs. G. F. Hamp. 
“Counter Check’ 


“X. That on or about the Ist day of November, 1929, the said dwelling house 
belonging to plaintiffs, together with the personal property therein and above 
described, was totally destroyed by fire, causing a loss to these plaintiffs of the 
values specified in this complaint and the amount of said insurance agreed to be 
written as aforesaid. That within about three davs after said fire these plaintiffs 
called on the defendant Havens and notified him that a fire had occurred and 
destroyed their property and that they desired to make a claim of loss as is us- 
ually made under such circumstances. That the said Havens became angry and 
said they had no insurance, had nothing to receive and would get nothing and 
repudiated the agreement on behalf of himself and each of said defendants and 
as their agent. That.at said time the check heretofore given had not been cashed 
but had been retained during all of said period by the said defendants and no 
notice had been given these plaintiffs and plaintiffs did not know that the policies 
of insurance had not actually been written on said property. That by reason otf 
the facts herein alleged plaintiffs have been damaged by defendants in the sum ol 
twenty-five hundred ($2,500.00) dollars.” 

Plaintiffs demanded judgment against defendants, and each of them, for 
$2,500, together with their costs. 

To this complaint defendant Havens demurred upon two grounds: First, that 
several causes of action were improperly united; and, second, that the complaint 
failed to state facts sufficient to constitute a cause of action against them. The 
four insurance companies jointly demurred upon the same grounds. The de- 
murrers were by the trial court overruled, the order reciting that the court pre- 
ferred “to leave the question involved for determination at trial.” : 

It appears from the transcript that, when the action was called for trial, 
the defendants separately renewed their demurrers to plaintiffs’ complaint, and 





Fire] Hamp et ux v. Havens et al. 1087 


also interposed oral demurrers to the same upon the ground that the complaint 
failed to state a cause of action. It further appears from the order entered by 
the trial court that the demurrers were argued and by the trial court sustained, 
and that plaintiffs then elected to stand upon their complaint, whcreupon the action 
was dismissed. From the order of dismissal, plaintiffs appeal. 


It may be assumed that, under certain circumstances, an oral contract of 
insurance may, be valid and binding on the insurer. Thompson vy. Germania Fire 
Ins. Co., 45 Wash. 482, 88 P. 941; Chenier v. Insurance Co. of North America, 
72 Wash. 27, 129 P. 905, 48 L. R. A. (N. S.) 319, Ann. Cas. 1914B, 649. Ap- 
pellants argue that, under the facts alleged in their complaint, “there could be but 
one cause of action, to-wit, the contract made by respondent Havens to insure 
the property of the plaintiffs.” . 

Two questions are presented on this appeal, both depending upon the suffic- 
iency of the complaint: First, the liability of the insurance companies; and, 
second, the liability of respondent Havens. 


[1] It is clear that no cause of action against the insurance companies is 
stated in the complaint. Appellants alleged that it was agreed between them and 
respondent Havens that insurance on the “property would be procured through 
and by said Havens” and the insurance companies which -he represented, re- 
spondents herein, and that the policies should, within a short time, be issued in 
the usual manner and retained for safe-keeping for appellants by Mr. Havens. 
It is not alleged that any policies were ever issued, or that the insurance was ever 
allocated by Mr. Havens to any one or more of the companies which he repre- 
sented. It is alleged that the check which appellants gave Mr. Havens was not 
cashed, appellants further alleging that they were unaware that the policies of 
insurance had not been written. The allegations of appellants’ complaint do not 
bring appellants’ claim within the rule laid down in the cases cited, that an oral 
contract with an agent to insure property. may be valid. If it be contended 
that the complaint purports to plead negligence on the part of respondent Havens, 
no facts are alleged which state in law any reason for holding any one of re- 
spondent insurance companies, or all jointly, responsible for such negligence. 
Appellants had the right to choose the insurance companies whose policies they 
desired, and the amounts in which such policies should be written. Under the 
complaint it must be held that respondent Havens, in choosing the insurance com- 
panies by which appellants would be protected, and in allocating between the 
companies which he represented the amount of insurance desired by appellants, 
was to act as appellants’ agent. Under such circumstances, one occupying the 
position of respondent Havens may, at certain times and for certain purposes, 
become the agent of the persons desiring insurance. Michigan Pipe Co. v. Michi- 
gan Fire & Marine Ins. Co., 92 Mich. 482, 52 N. W. 1070, 20 L. R. A. 277. It must 
be remembered that four insurance companies represented by Mr. Havens were 
by appellants made parties defendant to this action. If two or more of these 
companies had issued to appellants policies of insurance, any liability on these 
policies would have been separate claims against the respective insurers and 
would not have afforded a proper basis for an action against the insurers jointly. 
Appellants apparently claim that, because of the acts of respondent Havens, the 
our insurance companies named as defendants are liable to appellants for the 
full amount of appellants’ damage. This claim can be maintained only if it be 
held a matter of law that, under the allegations of appellants’ complaint, it ap- 
pears that appellants’ property was actually insured against loss by fire by the 
insurance companies represented by Mr. Havens. We are clearly of the opinion 
that appellants’ complaint contains no allegations to the effect that respondent 
insurance companies ever insured appellants’ property, and that the complaint 
fails to state facts sufficient to constitute a cause of action against the insurance 
companies, either on the theory of contract or of tortious negligence. We hold 
that the demurrer interposed by the insurance companies was rightly sustained. 

In considering appellants’ complaint in the light of its allegations concern- 
ing the acts of respondent Havens, it must be remembered that it is alleged that 
Mr. Havens was the agent of the insurance companies named with him as code- 
fendants, and that, consequently, if the allegations of the complaint showed that 
Mr. Havens did in fact insure appellants’ property against loss by fire, there could 
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be no liability to appellants on the part of respondent Havens. Any right of 
action which might exist in appellants’ favor against respondent Havens could be 
based only upon the failure on the part of Mr. Havens to procure coverage for 
appellants which Mr. Havens was obligated to obtain. When he caused appellants 
to be protected by the amount of insurance which they ordered, his personal re- 
sponsibility towards appellants ended. On the other hand, if Mr. Havens had 
legally obligated himself to protect appellants’ property by insurance, and had 
failed to do so, allegations in a complaint showing such a state of facts would 
necessarily negative any liability on the part of the insurance companies. 

The demurrers above referred to, one filed jointly by the insurance companies, 
and the other by respondent Havens, set up as one of the grounds thereof that 
several causes of action were improperly united. Passing this ground of de 
murrer, we will consider the question of whether or not appellants’ complaint 
stated sufficient facts as against respondent Havens. It is not alleged that Mr. 
Havens was himself qualified under the law to write insurance, his only con- 
nection with the matter having been as agent. As above stated, we are clearly 
convinced that the complaint does not allege that appellants’ property was ac- 
tually insured through the agency of Mr. Havens; the only question remaining 
being whether or not the complaint contains allegations sufficient to state a 
cause of action against respondent Havens upon the ground of his failure to 
perform some act which he was legally obligated to perform. 

Appellants alleged that “it was mutually agreed between the said Havens 
and these plaintiffs that insurance on said property would be procured through 
and by the said Havens, and with the insurance companies that the said Havens 
then represented,” and that written policies would shortly be issued in the usual 
form. (See portions of appellants’ complaint above quoted.) After alleging their 
fire loss and notice to Mr. Havens, appellants set forth “that the said Havens 
became angry and said they had no insurance, had nothing to receive and would 
get nothing, and repudiated the agreement on behalf of himself and each of said 
defendants and as their agent.” Appellants therefore rely upon allegations to 
the effect that in July, 1928, respondent Havens agreed with appellants that he 
would have their property insured, and that some time after November 1, 1929, 
he told appellants that they had no insurance and would receive nothing by way 
of compensation for their loss. The complaint contains no allegations to the 
effect that respondent Havens negligently or otherwise failed to procure the in- 
surance which appellants allege he agreed to have written, or that Mr. Havens 
was guilty of any.negligent, wanton, or malicious act, or any breach of. contract 
whereby appellants suffered damage. Appellants seem to contend that their 
property was insured either by written contract of insurance or by a similar con- 
tract resting in parol. Of course, if either existed, Mr. Havens is not liable to 
appellants. 


{2] The gist of any cause of action against Mr. Havens must necessarily be 
a breach of some contract on his part, and the contract with Mr. Havens upop 
which appellants rely was that he would cause their property to be covered by 
insurance policies written by the insuarnce companies whose agent he was. The 
allegation that Mr. Havens, over a year later, when informed of appellants’ claim 
stated that appellants had no insurance, does not amount to an allegation that no 
insurance had ever been written, and his alleged mere repudiation of the contract 
between himself and appellants to the effect that he would procure insurance does 
not sufficiently state a cause of action either for negligence or breach of contract. 

Careful examination of appellants’ complaint convinces us that the demurrer 
interposed thereto by respondent Havens was properly sustained. 

The judgment appealed from is affirmed. 

Tolman, C. J., and Main, Holcomb. and Millard, JJ., concur. 
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ACCIDENT 


FRICKE v. GENERAL ACCIDENT, FIRE & LIFE ASSUR. CORPORATION, 
Limited. No. 9308. 
Circuit Court of Appeals, Eighth Circuit. May 5, 1932. 
Rehearing Denied Aug. 8, 1932. 
59 Federal Reporter (2d) 563. 
1. INSURANCE. 

Physician qualifying as expert held properly permitted to testify, in answer to 
hypothetical question respecting mental capacity of insured, to know consequences 
of act at time of suicide. 

(For other cases, see Insurance, Dec. Dig. § 659[2].) . 

Appeal from the District Court of the United States for the Western District 
of Missouri; Merrill E. Otis, Judge. 

Suit by Felix E. Fricke, administrator of the estate of Louis E. Riddie, 
deceased, against the General Accident, Fire & Life Assurance Corporation, 
Limited. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Harry G. Kyle, of Kansas City, Mo. (Walter A. Raymond, of Kansas City, 
Mo., on the brief), for appellant. 

Leslie A. Welch, of Kansas City, Mo. (Thomas Hackney, Guy M. Cowgill, 
and Arthur C. Popham, all of Kansas City, Mo., on the brief), for appellee. 

Before Stone and Booth, Circuit Judges, and Wyman, District Judge. 

Wyman, District Judge. 

This is an appeal from a judgment of the United States District Court for 
the Western District of Missouri, in an action upon an accident insurance policy. 
The suit was instituted by appellant, as plaintiff below, in the state circuit court 
of Jackson county, Mo., and thereafter, upon petition of appellee, defendant below, 
setting forth the jurisdictional requisites as to diversity of citizenship and amount 
involved, was removed to the federal court. 

The complaint, after averring the appointment and qualification of the plaintiff 
as the administrator of the estate of Louis E. Riddle. deceased, the corporate 
existence of the defendant, the execvtion and delivery of the policy in suit, copy 
of which is marked as an exhibit and attached to the complaint, among other 
things, alleges in substance: 

That on February 11, 1930, while said policy of insurance was in full force 
and effect, said Louis E. Riddle died from accidental bodily injuries caused by a 
pistol shot fired by himself while he was a passenger on a street car, which was 
a public conveyance operated by the Kansas City Public Service Company, as a 
common carrier for passenger service. That the cause of death was suicide com- 
mitted while Louis E. Riddle was mentally unbalanced and his reasoning faculties 
so impaired by physical and mental disease that he was unable to understand the 
moral character of said act, or to distinguish between right and wrong, and 
mentally incapable of controlling his conduct rationally and was impelled to said 
act by an irrational impulse. That by reason of the death of the said Louis E. 
Riddle in the manner aforesaid, there was due and owing to the plaintiff from 
the defendant insurance company the sum of $15,000, as double indemnity pursuant 
to the terms of said policy. The complaint also alleges the furnishing of proof 
of loss and the demand upon the company for payment and the failure and refusal 
to pay. 

The defendant company, by its answer, admits the execution and delivery of 
the policy, but specifically denies that the injuries to, and death of, said Riddle 
were effected directly and independently of all other causes through accidental 
means. 

_ The issue thus presented was tried to a jury and resulted in a verdict in 
lavor. of the defendant insurance company, and from the judgment entered upon 
said verdict the plaintiff has appealed to this court. 

_ There are numerous assignments of error, nine of which are specified in the 
brief and apparently relied upon by appellant, but with the single execption of 
assignment of error No. 3, there appears to be nothing in the bill of exceptions 
which could furnish a basis for any of such assignments. As stated by this court 
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in Brown Sheet Iron & Steel Co. v. Willcuts, 45 F.(2d) 390: “It is true there are 
a number of assignments of error relating to such questions, but assignments of 
error cannot and are not intended to fill the place of the usual and proper steps 
taken in the course of a trial to call the attention of the trial court to alleged 
error, as, for example, objections touching the introduction of evidence: motion 
for judgment in favor of one party on the ground that the evidence will not 
support a judgment for the opposing party; and other similar steps. Assignments 
of error touching such matters are of no avail, unless they have for their foun. 
dation some such proper prior step taken at the trial.” 

[1] Assignment of error No. 3, which is supported in the bill of exceptions 
by proper exception to the ruling complained of, presents for review the action 
of the trial court in permitting Dr. Robinson, who was called and sworn as an 
expert witness in behalf of the defendant, to testify in answer to a hypothetical 
question propounded by counsel for defendant, over plaintiff’s objection, to his 
opinion of the mental capacity of the insured to know the consequences of his 
act at the time of the suicide. The testimony of the witness established that he 
was qualified to testify as an expert. The objection to the question limits the 
grounds of the objection to the claim that the question was an invasion of the 
province of the jury. Clearly there is no merit to such a contention. The trial 
court was correct in overruling the objection and no prejudice resulted to the 
plaintiff. ; 

[2, 3] By assignment of error No. 2 appellant complains of the action of the 
trial court in denying his motion for a new trial. Even if this assignment was 
supported by proper and necessary exceptions to the ruling of the court in the 
bill of exceptions, it could not be considered by this court, as it has repeatedly 
been held that such a motion is addressed to the sound discretion of the trial 
court and the ruling thereon cannot be assigned as error, nor considered by this 
court on appeal, in the absence of a showing of gross abuse of discretion, and, 
clearly, there was no abuse of discretion in this case. Fidelity & Casualty Co. of 
New York v. Neimann (C. C. A. 8) 47 F.(2d) 1056, 1057, and cases there cited. 

[4] By the remaining assignments of error appellant claims error in various 
rulings of the court as to the admission of evidence, and also certain statements 
made by the judge of the court in his voir dire examination of the jury and his 
instructions at the close of the trial. An examination of the bill of exceptions 
discloses that no motion for a directed verdict was made to the appellant at the 
close of the evidence; that no exceptions were taken to the instructions of the 
court; and, save in the one instance already referred to, no exceptions taken to 
the rulings of the court now complained of. The authorities are unanimous to the 
effect that failure to move for a directed verdict at the close of the case precludes 
the consideration of the question of the sufficiency of the evidence to support the 
verdict and judgment on appeal. G. L. Webster Canning Co., Inc. v. Hogue- 
Kellogg Co., Inc. (C. C. A. 4) 34 F.(2d) 10; Swift & Co. v. Daly (C. C. A. 9) 
44 F.(2d) 40; Interstate Stage Lines Co. v. Ayers (C. C. A. 8) 42 F.(2d) 611. 


[5, 6] It is equally well settled that where no exceptions are taken to the 
court’s charge to the jury it becomes the law of the case and will not be reviewed 
by the appellate court. In this condition of the record it would appear that both 
the law and the facts of the case are settled and cannot be interfered with by 
this court except to prevent a manifest miscarriage of justice. Evidently prompted 
by a realiztion of the defective condition of the record, counsel for appellant 
devotes a considerable portion of his argument to the proposition that under 
section 391, title 28, USCA, and rule 11 of the rules of this court, plain error is 
preserved without an exception and should be noticed and considered by the 
reviewing court even though not excepted to upon the trial. While it is true that 
an appellate court, within its sound discretion, may, especially in criminal cases, 
consider manifest errors occurring during the trial which have not been properly 
preserved and presented on appeal, this should be done only when such action is 
necessary to prevent gross miscarriage of justice. After a careful examination of 
the entire record in this case, we are abundantly satisfied that it calls for no 
such action by this court. Parker et al. v. Elgin et al. (C. C. A. 6) 5 F.(2d) 
562; Vance v. Chapman (C. C. A. 8) 23 F.(2d) 914. 


un- 
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The disputed issues were fairly tried, the court’s instructions correctly ad- 
vised the jury as to the law, and the verdict and judgment should not be disturbed. 
For the foregoing reasons the judgment of the District Court is affirmed. 


PARKS v. MARYLAND CASUALTY CO. No. 8196. 
District Court, W. D. Missouri, W. D. March 31, 1932. 
59 Federal Reporter (2d) 736. 
1. INSURANCE. 


Petition in action on accident policy affirmatively alleging contract had been 
fully executed by insured did not state cause of action.for damages on account 
of injury for period of life expectancy. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

4. INSURANCE. . : 

Petition for recovery on accident policy, to state cause of action for damages 
for period of life expectancy, must allege facts supporting conclusion that in- 
sured had abandoned contract. 

(For other cases, see Insurance, Dec. Dig. § 237.) 


Action by Harry D. Parks against the Maryland Casualty Company. On 
defendant’s motion to strike from the second amended petition certain parts 
thereof. 

Motion to strike overruled in part, and sustained in part. 

C. S. Walden and Martin, Scheufler & Carbaugh, all of Kansas City, Mo., 
for plaintiff. 

James D. Reeves and Harris & Koontz, all of Kansas City, Mo., for de- 
fendant. 

Otis, District Judge. 

Defendant has moved to strike from the second amended petition of the 
plaintiff certain parts thereof, as follows: 

(1) That part in the second paragraph reciting that a verified copy of the 
policy of insurance is attached to the petition. 

(2) That part of the petition which refers to facts occurring subsequent to 
the filing of the petition. 

(3) That part of the petition in which the plaintiff seeks to recover damages 
on account of injury for the period of his life expectancy. 

(4) That part of the petition which asks damages for vexatious delay. 


Upon the oral argument the defendant did not insist upon the first two 
subdivisions of its motion, and the plaintiff agreed that the last subdivision of 
the motion might be sustained. What is for consideration then is the third sub- 
division of the motion. 

The plaintiff’s petition, after setting out that part of the policy of insurance 
wherein it is agreed that, “after the payment of weekly indemnity for fifty-two 
(52) weeks as aforesaid, the company will continue weekly payments of the 
same amount thereafter so long as the insured shall be wholly and continuously 
disabled by such bodily injury from engaging in any occupation or employment 
for wage or profit,” alleges that the plaintiff, by reason of the accident described, 
is “wholly and continuously disabled by such bodily injury from engaging in any 
occupation or employment for wage or profit and will be so disabled for and 
during the balance of his natural life.” It is further alleged that the defendant 
“has deliberately breached, rejected, repudiated and abandoned its contract of 
insurance with the plaintiff without just cause or excuse.” It is alleged that the 
plaintiff “has fully performed all the terms and conditions of his contract on 
his part.” The plaintiff prays for judgment not only for what may now be due 
under the contract by its terms, but for the full amount which the plaintiff 
would recover at the fixed weckly indemnity for the period of his life expectancy. 

1. The theory that an insured in a policy of accident insurance may present- 
ly sue for the recovery of what by the terms of the insurance contract might be 
coming to him in the future if there is a repudiation of the entire contract by 
the insured has quite often been presented as in the petition here, since a decision 
by the Court of Appeals for the Sixth Circuit in Federal Life Insurance Com- 
pany v. Rascoe, 12 F.(2d) 693, 697. The decision in that case was chiefly based 
on the opinion of the Supreme Court of the United States in Roehm v. Horst, 
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178 U. S. 1, 20 S. Ct. 780, 785, 44 L. Ed. 953. The Rascoe Case represents the 
extreme development of the theory. It was decided by a divided court, a very 
convincing dissenting opinion by Circuit Judge Denison holding that the ma- 
jority had in its application of the law to the facts extended the doctrine of 
Roehm y. Horst beyond the limits of that doctrine as it was declared by the 
Supreme Court. ; 

[1, 2] The petition here, in the part thereof now under consideration, is not 
good even under the majority opinion in Federal Life Insurance Company y 
Rascoe. That opinion holds that before a suit for damages for future payments 
may be presently maintained, the contract must be executory on both sides 
But it was ruled that the particular contract there considered was executory on 
both sides since there remained for the insured certain things to be done before 
he was entitled to continue payments for total disability. The difference between 
the dissenting opinion and the majority opinion chiefly is the view of Judge 
Denison that the contract was not executory on the part of the insured, that the 
things which were yet required of him were conditions precedent to the receipt 
of future payments and not obligations imposed upon him by the contract. 

The Rascoe Case does not support the petition here, because the plaintiff 
here alleges he has performed all obligations required of him by the contract. 
Nothing remains for him to do; so far as he is concerned, if the allegations of 
the petition are to be taken at their face value, the contract has been executed. 

Learned counsel for the plaintiff, recognizing that even the majority opinion 
in the Rascoe Case affords, insufficient basis for the plaintiff’s petition, earnestly 
contends that Roehm v. Horst does not rule that a contract must be executory 
on both sides before an action may be maintained for future payments called for 
by the contract. Because of this contention, I have carefully read and re-read 
the decision of the Supreme Court in the Roehm Case. I am convinced from 
this study of the Roehm Case that the Supreme Court does rule that it is neces- 
sary to and an indispensable condition of the maintenance of such an action as 
the one here that the contract involved shall be executory on both sides. 

The opinion in Roehm v. Horst contains an exhaustive review of English 
and American cases. It approves and adopts the doctrine of the English courts 
as declared in Hochster v. De la Tour, 2 El. & BI. 678, and the reasoning of those 
courts. It is necessarily implied in Hochster v. De la Tour that, before a party 
to a contract who was injured by the positive and unqualified refusal to carry 
out the contract could presently sue on account of that breach, he must have 
some obligation under the contract to perform. I say that is implied. It cannot 
be said it is expressly so declared. Speaking of Hochster v. De la Tour, the 
Supreme Court said that in that case it was agreed by the judges that the repu- 
diation by one party to the contract before giving the other party a right to 
a present action must have been accepted absolutely and unequivocally by him, 
“must have been acted on” by him. Now, of course, when a contract has beea 
repudiated by one party, the other party accepting that repudiation cannot act 
upon it unless there remains something for him to do under the contract. 


Then why is it necessary that the party seeking present recovery of future 
benefits must have acted upon the renunciation of the contract by the party from 
whom he seeks to recover such benefits? The reason apparently is, although 
Roehm v. Horst does not clearly present the reason, that only so may he assert 
estoppel against the party who has renounced the contract. If the renunciation 
of the contract by one party has not led the other to some action with respect 
to it disadvantageous to himself, then there is no basis for estoppel. 

So the Supreme Court said: “In the case of an ordinary money contract, 
such as a promissory note, or a bond, the consideration has passed; there are 
no mutual obligations; and cases of that sort do not fall within the reason of 
the rule.” 

And, further, the Supreme Court said, quoting with approval the language 
of Judge Peckham, later Mr. Justice Peckham, in Nichols v. Scranton Steel 
Company, 137 N. Y. 471, 487, 33 N. E. 561: “It is not intimated that in the bald 
case of a party bound to pay a promissory note which rests in the hands of the 
payee, but which is not yet duc, such note can be made due by any notice of the 
maker that he does not intend to pay it when it matures. We decide simply 
this case where there are material provisions and obligations interdependent.” 
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Continuing, the Supreme Court said: “We think it obvious that both as to 
renunciation after commencement of performance and renunciation before the 
time for performance has arrived, money contracts, pure and simple, stand on 
a different footing from executory contracts for the purchase and sale of goods.” 

Quite obviously the only difference between a money contract pure and 
simple and such a contract as was considered in Roehm v. Horst is that the first 
is not executory on both sides. As the Supreme Court said in such a money 
contract “the consideration has passed; there are no mutual obligations.” 

Clearly it is held in Roehm y. Horst that a present suit for future benefits 
may be maintained only upon a contract executory on both sides. Where, as 
in the case of a promissory note calling for payment at a future time, one party 
has fully performed, “Where his part of the contract has been executed. by the 
plaintiff, he has nothing to do but to wait, and to do so continues to be in his 
power. His position will not be prejudically changed by defendant’s repudiation; 
and hence he will have no estoppel to rely upon to precipiate the defendant’s 
obligation.” Judge Denison’s dissenting opinion in the Rascoe Case. 

Applying the doctrine of Roehm v. Horst to this petition, it must be ruled 
that a cause of action is not stated in the petition here, since it is affirmatively 
alleged that the contract has been fully executed by the plaintiff. He has, he 
alleges, “fully performed all the terms and conditions of his contract on his 
art.” 

: [3, 4] 2. There is still another reason why the motion to strike should be 
sustained. Even as to a contract which is executory on both sides there may 
be no present suit to recover future benefits unless there is a showing, first, 
by allegation, by proof thereafter, that there has been an absolute renunciation 
of the contract. The petition here alleges no fact establishing such an absolute 
renunciation. It alleges that the insurer has “deliberately breached, rejected, 
repudiated and abandoned its contract,” but those are mere conclusions. No 
facts are alleged supporting such conclusions, but such facts must be alleged 
before the petition, in any event, —_ = held to state a cause of action. 

rder. 

Defendant’s motion to strike is overruled as to parts 1 and 2 thereof, and 

is sustained as to parts 3 and 4 thereof. It is so ordered. 


TRAVELERS’ PROTECTIVE ASS’N OF AMERICA v. STEPHENS. No. 261. 
Supreme Court of Arkansas. April 25, 1932. 
Rehearing Denied May 23, 1932. 
49 Southeastern Reporter 364. 
1. INSURANCE. 

Where insured was accidentally cut while attempting to separate another 
person and insured’s companion, injury was sustained by “accidental means” 
within policy. 

The insurance contract provided for certain weekly payments if 
insured should, through external, violent, and accidental means, receive 
bodily injuries disabling him from transacting business pertaining to his 
occupation. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

2. INSURANCE. 

Accident policy should be liberally construed so as not to defeat, without 
necessity, claim for indemnity. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

Where accident policy contains language susceptible of two constructions, that 
which will sustain claim should be adopted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. INSURANCE. 


Where insurance association’s constitution and by-laws were expressly made 
part Ph accident policy, policy, constitution, and by-laws must he construed 
together. : 


(For other cases, see Insurance, Dec. Dig. § 152f1). 
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5. INSURANCE. é ; 

In action on accident policy, instruction defining terms “accident” and “ac- 
cidental means,” treating them as synonymous, held not erroneous. 

Instruction was, in substance, that terms “accident” and “accidental 

means” were used in their ordinary popular sense as meaning happening 

by chance; unexpectedly taking place; not according to the usual course 

of things, or not as expected. 

(For other cases, see Insurance, Dec. Dig. § 669[11]). 
6. INSURANCE. 

Accident policy provisions imposing conditions on insured to be performed 
in particular manner are strictly construed against insurer. 

(For other cases, see Insurance, Dec. Dig. §146[3].) 
7. INSURANCE. 


Where insured at first believed he was only partially disabled, his presenting 
claim for partial disability shortly after injury in attempt to comply with policy 
did not prevent his recovery of total disability under subsequent claim. 

(For other cases, see Insurance, Dec. Dig. § 550.) 

8. INSURANCE. 


Accident policy provisions for indemnity, where insured is “totally or whol- 
ly disabled,” require disability rendering insured unable to perform substantial and 
material acts of his occupation in usual way. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

10. INSURANCE. 


In_ action on accident policy, court properly allowed insured to recover for 
total disability for 104 consecutive weeks, as provided in policy, though trial took 
place within shorter period. 

(For other cases, see Insurance, Dec. Dig. § 666.) 


11. INSURANCE. 


In action on accident policy, whether insured. engaged in secondhand auto- 
mobile business, was incapable of pursuing his usual avocation, held for jury. 

(For other cases, see Insurarce, Dec. Dig. § 668[13].) 

Appeal from Circuit Court, Miller County; Dexter Bush, Judge. 

Action by H. P. Stephens against the Travelers’ Protective Association oi 
America. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

H. P. Stephens sued the Travelers’ Protective Association of America to 
recover $2,600 alleged to be due him for permanent disability under the terms 
of a policy of insurance issued to.him by the defendant. The suit was defended 
on the ground that there was no permanent disability and no liability under the 
policy. The facts necessary to determine the issues raised by the appeal may be 
briefly stated as follows: The defendant was a mutual insurance association 
and had a constitution and by-laws. The benefit certificate sued on was issued 
by it to the plaintiff on the 19th day of June, 1922. It expressly provided that 
the constitution and by-laws and articles of incorporation of said Association 
should be a part of the contract of insurance. On the reverse side of the policy 
it recites that the benefits named are paid subject to the conditions and limitations 
of the constitution. Nine different subjects are mentioned, commencing with 
the sum of $10,000 if killed by accident as the result of a wreck: second, $5,000 
if killed by accident; continuing third, fourth, fifth, sixth, and seventh provide 
for sums to be paid in case of the accidental loss of different members of the 
body. Eighth provides for the payment of $25 per week if totally disabled from 
accident not exceeding 104 weeks. Ninth provides for $12.50 per week for partial 
disability following total disability from accident not exceeding five weeks. 

Plaintiff was a class A member. Section 5 of article X of the Constitution 
of the association reads as follows: “Whenever a Class A member of this 
Association in good standing shall through external, violent and accidental means 
receive bodily injuries which shall independently of all other causes immediately, 
continuously and wholly disable him from transacting any and every kind of 
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business pertaining to his occupation as shown by the records of this Association, 
he shall, upon compliance with and subject to the other provisions, conditions and 
limitations of this Constitution be paid for the loss of time occasioned thereby 
the sum of $25 per week, not exceeding one hundred and four consecutive weeks, 
and $12.50 per week for partial disability, not to exceed five consecutive 
weeks. * * * ” 

H. P. Stephens lived in Texarkana, Ark., and the benefit certificate sued on 
was issued to him in this state. In December, 1930, he was engaged in the 
buying and selling of secondhand automobiles in that city. He would buy second- 
hand cars, repair them, and then sell them. He performed manual labor in 
repairing the cars, and did as much of the work as he was capable of doing. 
He could do anything in the way of repairing an automobile. On the night he 
was injured he went to a moving picture show, and then drove around the city 
of Texarkana with a friend looking for a prospective customer for a car. About 
11 o’clock in the night he and his friend crossed the street to the Texas side for 
the purpose of getting a cup of coffee. After doing so they started back to the 
car. The plaintiff was in front, and his companion cried out for help. The 
plaintiff went back and saw his friend in an altercation with a negro. He did 
not know the negro, and did not see any knife or any kind of weapon in his 
hand. He caught hold of the negro for the purpose of separating the contending 
parties, and was acting wholly in the role of a peacemaker. He had no intention 
of injuring any one. He pulled the negro back in an attempt to separate the 
two men. He either stumbled or pulled too hard and plaintiff and the negro 
both fell back. The negro’s arms came around the plaintiff as they fell and they 
both fell on their back. In a minute or two after he got up the plaintiff found 
he had been cut. He made no attempt to strike the negro, and the negro did not 
strike him. He must have received the cut in the back when they fell. The negro 
got up and ran away. At the time they fell was the only time that the hand of 
the negro was near him. The testimony of the plaintiff was corroborated in every 
respect by that of his companion. On the other hand. the negro testified that he 
was fighting with the companion of the plaintiff, and that when the latter came up 
to help his companion he cut him with a knife. In rebuttal it was proved by the 
plaintiff that the negro went to the sheriff the next morning and reported the 
fact that he had cut a Mr. Hackett, who was the companion of the plaintiff. 
The sheriff told him that he had cut two men. The negro said that he did not 
know that he had cut any one except Hackett. Other facts will be stated under 
appropriate headings in the opinion. There was a verdict and judgment for the 
plaintiff in the sum of $2,600 and the case is here on appeal. 

Jones & Jones, of Texarkana, for appellant. 

Will Steel and Frank S. Quinn, both of Texarkana, for appellee. 

Hart, C. J. (after stating the facts). 

[1] It is earnestly insisted by counsel for the defendant that the court should 
have directed a verdict in its favor. We do not agree with counsel in this conten- 
tion. Under the evidence adduced by the plaintiff the injury was brought about 
without the agency of the insured, and it was accidental. although the injury might 
have been intentionally inflicted by the negro. According to the testimony of the 
plaintiff, which was corroborated by his companion, he was accidentally cut while 
trying to separate the negro and his companion. He did not see any knife or 
other weapon in the hands of the negro. There was apparently no danger in 
trying to separate them. The negro was a small man, and the conduct of the 
plaintiff in trying to separate them was the natural result of any one with human 
impulses. Hence, the injury was accidenta! within the meaning of the policy. 
We have set out its terms in our statement of facts. and we need not repeat 
them here. Maloney v. Maryland Casualty Co., 113 Ark. 174, 167 S. W. 845; 
Etna Life Ins. Co. v. Little, 146 Ark. 70, 225 S. W. 298: Mutual Benefit Health 
& Accident Association v. Tilley, 176 Ark. 525, 3 S.W.(2d) 320; Pacific Mutual 
Life Ins. Co. v. Ware, 182 Ark. 868, 33 S.W.(2d) 46. _ 

[2-5] It is next contended that the court erred in giving at the request of the 
plaintiff instruction No. 1. It reads as follows: “You are instructed that the 
terms ‘accident’ and ‘Accidental Means,’ as used in the policy sued upon and in 
the constitution and by-laws of the defendant Association. are used in the ordinary 
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popular sense, as meaning happening by chance; unexpectedly taking place: 
not according to the usual course of things, or not as expected. If you find from 
a preponderance of the evidence that the injury received by the plaintiff happened 
by chance, or unexpectedly took place, or was not according to the usual course 
of things, or was not as expected, then you will find that said injury was the 
result of accident and comes within the terms of the insurance contract, unless 
you find from a preponderance of the evidence that it falls within one or any 
of the exceptions in the contract.” It is contended on the part of the defendant 
that there is a technical difference between the term “accident” and the term 
“accidental means,” as used in the policy sued on and in the constitution and 
by-laws of the association. 

Where the provisions of a policy of indemnity are reasonably susceptible of 
two constructions consistent with the object and purpose of the contract, one 
favorable to the insurer and the other to the insured. that will be adopted which 
is favorable to the insured. It has been the settled policy of this court since the 
beginning of its construction of contracts of insurance to hold that the policy 
should be liberally construed so as not to defeat, without necessity, the claim for 
indemnity. The reason is that such policies are written on printed forms prepared 
by experts employed by the insurance companies for that purpose, and the insured 
has no voice in the matter. Hence, it is fair and reasonable that. where there js 
ambiguity, or where the policy contains language susceptible of two constructions, 
that which will sustain the claim and cover the loss should be adopted. Providence 
Life Assurance Society v. Reutlinger, 58 Ark. 528, 25 S. W. 835: American 
Bonding Co. v. Morrow, 80 Ark. 49, 96 S. W. 613, 117 Am. St. Rep. 72; Fidelity 
& Casualty Co. v. Meyer, 106 Ark. 91, 152 S. W. 995, 44 L. R. A. (N. S.) 493; 
Home Mutual Benefit Association v. Mayfield, 142 Ark. 240, 218 S. W. 371; 
Great American Casualty Co. v. Williams, 177 Ark. 87, 7 S.W.(2d) 775; National 
Equity Life Ins. Co. v. Bourland, 179 Ark. 398, 16 S.W.(2d) 6; Fowler vy. Union- 
aid Life Ins. Co., 180 Ark. 140, 20 S.W.(2d) 611; Southern Surety Co. v. Penzel, 
164 Ark. 365, 261 S. W. 920. 

In this connection, it may be stated that the whole policy and the constitution 
and by-laws of the association must be construed together and every part read in 
the light of the other provisions. The constitution and by-laws are expressly made 
a part of the policy. It would be unreasonable for the court to give a construc- 
tion to the contract which it is manifest was not contemplated by the parties 
when the policy was issued and which would defeat the evident object of the 
contract of insurance. If the association: had wished that the terms “accident” 
and “accidental means” should have had different meanings, the contract of 
insurance should have given the insured warning of that fact. The court correctly 
instructed the jury in accordance with the principles of law above announced. If 
the association used the terms “accident” and “accidental means” as synonymous, 
it cannot now complain that the court gave them the same construction. 

[6-7] It is also contended that the court erred in submitting to the jury the 
question of total disability. The first ground for the contention is that two 
claims were presented to the association. The first one was presented on January 
19, 1931, which was a few days after the injury was received. In that claim 
partial disability only was asked for by the plaintiff. The second claim was filed 
on February 14, 1931, and was for total disability. There is no inconsistency in 
this respect. As we have already seen, insurance policies are framed by the 
insurance companies with great care with the view of limiting their liability as 
much as possible, and usually impose conditions on the insured to be performed 
in a particular manner. These provisions are strictly construed against the 
insurer. Here the plaintiff gave notice within the time required by the policy. 
According to his testimony, when he made the claim for partial disability, he did 
not know that he was wholly disabled. He did not make any claim for total 
disability until he had ascertained and believed that he was wholly disabled. It 
would be at variance to the principles of law and justice to hold that his honest 
act in attempting to comply with the terms of the policy by giving notice as 
required by it should deprive him of what he was honestly and reasonably 


entitled to under the terms of the policy. American Life & Accident Association 
v. Walton, 133 Ark. 348, 202 S. W. 20. 
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[8, 9] The second ground of their contention is that there is no evidence upon 
which to base a submission of the question of total disability to the jury. Our 
decisions support the view that provisions in accident policies for indemnity, in the 
event the insured is totally or wholly disabled, do not require that the accident 
shall render the insured absolutely helpless, but such provisions are construed 
as meaning such a disability as renders him unable to perform the substantial 
and material acts of his business or occupation in the usual and customary way. 
Industrial Mutual Indemnity Co. v. Hawkins, 94 Ark. 417, 127 S. W. 457, 29 
L. R. A. (N. S.) 635, 21 Ann. Cas. 1029; A&tna Life Ins. Co. v. Phifer, 160 
Ark. 98, 254 S. W. 335; Aitna Life Ins. Co. v. Spencer, 182 Ark. 496, 32 S.W.(2d) 
310; Missouri State Life Ins. Co. v. Snow (Ark.) 47 S.W.(2d) 600; Mutual 
Benefit Health & Accident Association v. Bird (Ark.) 47 S.W.(2d) 812. As 
pointed out in the Spencer Case, our rule on this subiect is in accord with the 
general trend of authority. It is claimed by counsel for the defendant that other 
decisions of our court are somewhat at variance with the rule announced in the 
cases cited. We do not think so, but no useful purpose could be served by 
pointing out in detail the differences in the cases. Isolated sentences of a par- 
ticular case may always be used in apparent contradiction of expressions announced 
in other cases by the same court where the facts are different. Each case must 
be construed with reference to the particular facts, and all the cases on a given 
subject must be read in the light of each other. When this is done. it does not 
appear to us that we have ever varied from the rule announced in the cases above 
cited. If any mistake was made, it was in the application of the rule itself 
to the facts of the particular case. 

There are certain exceptions to the risk as appears from the constitution of 
the Association. They may be summarized as follows: 

“I. Received while under the influence of intoxicating liquor or narcotics; 
“2. From fighting or wrestling; 

“3. From a hazardous adventure or an altercation: 
“4. From intentional injury; 
5. While fighting, resisting arrest, or violating the law.” 


It is not claimed by the defendant that the plaintiff was under the influence 
of intoxicating liquor or narcotics, as provided in subdivision 1. The contention 
of the defendant as to the other four subdivisions with regard to whether the 
injury was received while the plaintiff was fighting or engaged in a hazardous 
adventure was submitted to the jury under instructions prepared by the defendant 
in its own behalf. The jury found that issue in favor of the plaintiff, and no 
useful purpose could be served by setting out and reviewing the instructions in 
detail. 

[10] It is strongly insisted by the defendant that the court erred in allowing 
the plaintiff to recover for total disability for 104 consecutive weeks, as provided 
in the policy, when the trial of the case took place within a shorter period of time. 
Defendant’s contention now is that it was entitled to a reduction of the amount 
recovered to the value at the time the trial was had. We do not agree with 
defendant in this contention. The defendant denied that it was liable to the 
plaintiff in any amount under the terms of the policy. It did not offer to pay 
him the weekly indemnity for total disability as long as such disability should 
continue. It sought to defeat his claim altogether. The jury only allowed the 
plaintiff to recover for the period of time provided for in the policy. In railroad 
damage cases, recovery for permanent disability is allowed for a period of time 
according to the life expectancy of the plaintiff shown by mortality tables pre- 
pared by insurance companies. In the case at bar defendant was only required 
to pay for the time it agreed to do so in its contract of insurance. 

[11] Finally it is insisted that there is no testimony upon which to base the 
question of total disability because the physician only gave it as his opinion that 
the plaintiff was wholly disabled. The plaintiff was engaged in the business of 
buying and selling secondhand automobiles. In the course of his avocation 
he was required to repair and put in condition the secondhand cars before he 
would sell them. He had a small business and performed most of the labor 
himself. According to a reputable physician he examined plaintiff in June after 
the injury and found adhesions. The knife cut caused a serious wound. The 
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plaintiff had a hemorrhage in the pleural cavity between the lungs and the wall, 
Adhesions caused him to breathe heavily and suffer great pain when he performed 
manual labor. That condition would prevail until removed by surgical operation, 
and the physician considered it permanent. By adhesions witness means the 
pleural sac growing together, which would lessen the ability of the plaintiff to do 
manual labor. Under these circumstances the jury had a right to consider the 
opinion of the physician and to find that the plaintiff was not capable of pursuing 
his usual avocation within the meaning of the rule announced above. 

Other assignments of error are urged for the reversal of the judgment, but 
we believe that they are fully covered by the principles of law above announced 
and do not merit a separate discussion. 

We find no reversible error in the record, and the judgment will therefore be 
affirmed. 


ORDER OF UNITED COMMERCIAL TRAVELERS OF AMERICA y. 
JOHNSTON. No. 4—2588. 
Supreme Court of Arkansas. June 6, 1932. 
50 Southwestern Reporter (2d) 620. 
1. INSURANCE. 


Decision of appellate court on former appeal became law of case. 

(For other cases, see Insurance, Dec. Dig..§ 665[6].) 
2. INSURANCE. 

Evidence in respect to insured’s suicide being same as on former appeal, 
questions in respect thereto were settled by such appeal. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 


Appeal from Circuit. Court, Bradley County; Patrick Henry, Judge. 

Suit by Annie Mack Johnston against the Order of United Commercial 
Travelers of America. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

T. D. Wynne, of Fordyce, for appellant. 

J. R. Wilson and Compere & Compere, all of El Dorado, for appellee. 

MeEuarry, J. 

This is the second appeal in this case. The opinion, when the case was here 
before, is found in 182 Ark. 964, 33 S.W.(2d) 375. The facts are fully stated in 
the original opinion, and we will not restate them. 

[1] Appellant first contends that the trial court should have directed a verdict 
in its favor. It is earnestly contended that the evidence conclusively shows that 
Johnston committed suicide, but the decision on the former appeal is the law 
of the case. 

“Tt is not necessary to discuss this phase of the case any further than to 
say that whatever was decided on the first appeal remains the law of the case 
for all further proceedings. This general rule is grounded on public policy, 
expedience, and reason. The rule has been so long established and so uniformly 
adhered to that it is not a mere matter of practice or procedure.” Henry v. 
Gulf Refining Co. of La., 179 Ark. 138, 15 S.W.(2d) 979, 981; Ark. P. & L. Co. 
v. Orr, 178 Ark. 329, 11 S.W.(2d) 761. 

The evidence on the question of whether Johnston committed suicide is 
the same as on former appeal, and, after reciting the evidence on this question, 
we said: 

“If the facts just detailed were admitted to be true, or were undisputed, we 
would not hesitate to hold that only one inference could be deduced from them, 
and that is, that insured committed suicide, in which event it would be unneces- 
sary to review the record for error in the trial; but there is some dispute in the 
testimony, and we are unable to say that the undisputed facts are such as to 
compel all reasonable minds to reach the conclusion that the insured committed 
suicide. 

“Tust here it may be said that there was some testimony to the effect that 
deceased had become much embittered at one of his business associates and 
another party, but there is no testimony warranting the submission of the 
question whether these men, or either of them, might have killed him.” Johnston 
y. Order of United Commercial Travelers of America, 182 Ark. 964, 33 S.W.(2d) 
375, 376. 
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[2] It will therefore be seen that on the former appeal we, in effect, held 
that whether deceased committed suicide was a question for the jury, and that 
we also held that there was no testimony warranting the submission of the 
question as to whether others might have killed him. These questions are there- 
fore settled by the former appeal in this case. 

Appellant complains of some of the instructions. The instructions to which 
appellant now objects are the same that were given by the court in the first 
trial, and, when the case was here on former appeal, we said: “Complaint is 
made of several of the instructions; but we find no error prejudicial to appel- 
lant in this respect. The law of the subject has been declared in many opinions 
by this court, the most recent being that of Home Life Ins. Co. v. Miller [182 
Ark. 901], 33 S.W.(2d) 1102. The instructions declared the law as favorable to 
appellant as she had the right to ask.” f 

The judgment is affirmed. 


BROWN v. TRAVELERS’ PROTECTIVE ASS’N OF AMERICA. 
TRAVELERS’ PROTECTIVE ASS’N OF AMERICA v. BROWN. 
Nos. 22035, 22045. 
Court of Appeals of Georgia, Division No. 1. July 12, 1932. 
165 Southeastern Reporter 143. 
1. INSURANCE. 


“Fraternal benefit orders” are not liable for attorneys’ fees and damages im- 
posed on “insurance companies” for refusal in bad faith to pay losses (Civ. Code 
1910, §§ 2549, 2869). 

(For other cases, see Insurance, Dec. Dig. § 800.) 

2. INSURANCE. 

Application referred to as part of contract held admissible in action on bene- 
fit certificate, though not set forth in petition or attached thereto. 

(For other cases, see Insurance, Dec. Dig. § 818[1].) 

3. INSURANCE. 

Failure to submit to jury defense of fraud in action on benefit certificate held 
justified under evidence. 

The evidence disclosed that insured could not read or write and that 
application was written out by soliciting agent after receiving correct 
information from insured. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 

4, INSURANCE. 

Evidence held to make issue for jury of insured’s total disability in action 
on benefit certificate. 

(For other cases, see Insurance, Dec. Dig. § 825[3].) 

Syllabus by the Court. 

1. Fraternal benefit orders, as defined in section 2866 et seq. of the Civil Code 
(1910), are not liable for attorneys’ fees and damages imposed on “insurance 
companies of this State” under terms of section 2549 of the Civil Code (Acts 
1872, p. 43), for refusal, in bad faith, to pay losses. 

_ 2. Under the evidence in this case, oral and documentary, it appears that the 

defendant is a fraternal benefit society, and not, as contended by the plaintiff, an 
insurance company. 
_ 3. In an action on a benefit certificate of a fraternal benefit order or asso- 
ciation, it is not necessary to set forth in the petition or attach to. it a copy of 
rules or by-laws, or an application referred to in the certificate as a part of the 
contract, and failure to attach the same to the petition will not prevent their 
admission in evidence upon the trial of the case. Sovereign Camp of Woodmen 
of the World v. Keen, 16 Ga. App. 703 (4), 86 S. E. 88, and citations. Accord- 
ingly, the court did not err, as contended in the motion for a new trial, in admit- 
ting over objection the plaintiff’s application for membership, certified copies of 
the constitution, charter, and by-laws, a certified copy of amendments to articles 
of association, and a book of classifications of occupations relating to the de- 
fendant fraternal benefit order. 

4. The undisputed evidence showed that the plaintiff could not read nor write: 
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that his application for membership, which entitled him to benefits, was written 
out by the soliciting agent of the defendant; that the plaintiff informed the agent 
of the plaintiff's duties both as an executive and salesman in connection with 
the automobile accessory business, and in connection with a transfer business (in 
performing his duties whereunder he received the injuries sued for); that certi- 
ficate of membership in Class A of the defendant order was issued to the plain- 
tiff; that under the defendant’s contentions certificate under Class C should have 
been issued. Held: Under these facts the court did not err in failing to submit 
to the jury the defense of fraud in the procurement of the certificate, as con- 
tained in the plea and answer of the defendant. Georgia Burial Corp. v. Herrin, 
12 Ga. App. 53, 76 S. E. 753, and citations. 

5. There being evidence from which the jury would have been authorized to 
find that the plaintiff had suffered total disability under the provisions of - his 
certificate, the court erred in directing a verdict in favor of the plaintiff for five 
weeks’ partial disability thereby withdrawing from the jury the question of total 
disability. 

Error from Superior Court, Floyd County;,James Maddox, Judge. 

Action by W. E. Brown against the Travelers’ Protective Association of 
America. There was a judgment for plaintiff for less than the amount claimed, 
motion for new trial was overruled, and plaintiff brings error, and defendant 
files cross-bilt of exceptions. 

Judgment on both bills of exceptions reversed. 

Alec Harris, of Rome, for plaintiff in error. 

Wright & Covington, of Rome, for defendant in error. 

Hooper, J. 

The only headnotes requiring elaboration are those numbered 11 and 5. 

[1-3] 1. Defendant, by demurrer to plaintiff’s petition, challenged the right 
of plaintiff to recover damages and attorney’s fees under provisions of section 
2549 of Civil Code (1910). The court overruled this ground of demurrer, and 
defendant filed exceptions pendente lite, upon which error is assigned in its cross- 
bill of exceptions. Defendant contends that the provisions of this section are 
inapplicable to fraternal benefit societies established under section 2866 et seq. 
of Civil Code. The statute imposing said penalties refers expressly to insurance 
companies, and was enacted many years before enactment of the statutes author- 
izing the establishment of fraternal benefit orders, and the Legislature could not 
have intended, therefore, to include such orders, societies, or associations within 
its terms. This construction is clearly borne out by the terms of the statute pro- 
viding for such fraternal orders, section 2869 of the Civil Code expressly pro- 
viding that “such order * * * shall be governed by this Section [statute], and 
shall be exempt from the provisions of the insurance laws of this State.” Section 
2549 imposes a penalty and must be strictly construed. 33 C. J., p. 150, § &88. 
Rulings similar to the one here made are contained in the cases of Knights of 
Maccabees v. Anderson, 104 Ark. 417, 148 S. W. 1016, and Morrow v. National 
Life Association of Des Moines, 184 Mo. App. 308, 168 S. W. 881. The court 
therefore erred in overruling the ground of the special demurrer complaining of 
allegations in the petition as to damages and attorney’s fees. 

[4] 5. Plaintiff and defendant introduced evidence and closed, whereupon the 
court directed a verdict in favor of plaintiff for- five weeks’ partial disability at 
the rate of $12.50 per week. Plaintiff’s certificate provided for weekly benefits 
for “total disability’ not to exceed 104 weeks at the rate of $25 per week. The 
plaintiff received an injury to his left foot by a piece of timber dropping on it. 
Plaintiff testified in part: “I was crippled before I was able to do any work what- 
ever, for three months and one day. I was partially crippled six weeks. * * * 
I was not able to do any work at all during that three months and one day, 
and I was barely able to work during that other six weeks.” (Italics ours.) By 
depositions taken prior to the trial and introduced in evidence by the defendant, 
the plaintiff testified in part as follows: “The character of the injury sustained 
by me was a broken left foot. I was incapacitated on account of that for three 
months and one day total. I was not confined to my bed during that time. I was 
able to go to my office on crutches. * * * I was not confined to my home at all. 
I was at my office every day. It was the doctor’s order to keep my foot elevated 
on a steam heater down there. He said that would be better than staying at home. 
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During that time I was able to get about just on crutches.” Plaintiff’s physician, 
Dr. J. H. Mull, testified in part: “I continuously tended him and treated him for 
this injury I imagine it was something like two or three months. I do not re- 
member the time now. During the time he was under my care he was not able 
to work. * * * He was not confined to his bed at all, * * * but I did not see any 
reason why he should stay in bed. He could take a pair of crutches and get out. 
Had his duties been those of a retail salesman of automobile supplies in a retail 
house he might have carried on some duties, but of course the foot hurt him,” 
etc. In his proof of claim the plaintiff claimed total disability from November 
3, 1930, to January 19, 1931, and Dr. Mull, in his certificate attached to the proof 
of claim, certified that plaintiff was “totally disabled from engaging in any gain- 
ful occupation from November 3, 1930 to Jan. 19, 1931.” There was no evidence 
from either side that the plaintiff did any work within “two or three months” af- 
ter the injury. In our opinion the foregoing evidence, when considered in the 
light of rulings made in Cato v. Aftna Life Ins. Co., 164 Ga. 392, 138 S. E. 787, 
and cases therein cited, entitled plaintiff to have the question as to both the exis- 
tence and the duration of total disability submitted to the jury. As to the distinc- 
tion between partial and total disability, see Commercial Travelers’ Muual Acci- 
dent Association v. Springsteen, 23 Ind. App. 657, 55 N. E. 973, cited in the Cato 
Case, supra, and. decisions therein cited. We rule, therefore, that the court erred 
in directing a verdict for the plaintiff for partial disability only, and in over- 
ruling the motion for a new trial complaining of the direction of such verdict. 
Judgment on both bills of exceptions reversed. 
Broyles, C. J., and Luke, J., concur. 


INTER-OCEAN CASUALTY CO. v. WILKINS. No. 14147. 
Appellate Court of Indiana, in Banc. July 26, 1932. 
182 Northeastern Reporter 252. 
1. INSURANCE. 
Courts will construe insurance contract liberally to give it effect. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
2. INSURANCE. 

Conditions of policies creating forfeitures will be construed most strongly 
against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. . 

Failure to give notice of injury within 20 days after accident did not, as 
matter of law, preclude beneficiary from recovering for insured’s death, where 
notice was given thereafter, and policy permitted notice as soon as reasonably 
possible. 

Facts were that death, occurring September 30, 1927, was caused by 
accident occurring on September 23, 1927, and that insurer received 
notice of accident November 5, 1927. The policy required written notice 
of injury or sickness within 20 days after date of accident or within 10 
days after commencement of disability from sickness, and provided that, 
in event of accidental death, immediate notice must be given to com- 
pany, but also provided that failure to give notice within time provided 
should not invalidate claim if it should be shown that notice was given 
as soon as was reasonably possible. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

7. INSURANCE. 

Where sum paid to beneficiary under accident policy was in discharge of 
other specific obligations than for insured’s death, beneficiary was under no 
duty to return consideration received before suing for insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 612[1].) 

14. INSURANCE. 


Evidence warranted jury’s conclusion that insured received bodily injury 
solely through external, violent, and accidental means within accident policy 
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which set in motion force that worked on them existing condition to effect 
fatal result. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from Warrick Circuit Court; U. W. Youngblood, Judge. 

Action by Lucy Wilkins against the Inter-Ocean Casualty Company. 
the judgment for plaintiff, defendant appeals. 

Affirmed. 

Embree & Baltzell, of Princeton, for appellant. 

T. Morton McDonald, Douglas H. McDonald, and Sanford Trippet, all of 
Princeton, for appellee. 

BRIDWELL, J. 


Appellee brought this action on an insurance policy issued by appellant to 
James R. Wilkins, wherein appellee was named as beneficiary, and which policy 
(among other provisions) insured against the effects resulting directly and ex- 
clusively of all other causes from bodily injuries sustained during the life of the 
policy, solely through external, violent, and accidental means, and which pro- 
vided that, if the death of the insured should result solely from such injury 
within 120 days from the date of the accident, the appellant would pay to the 
beneficiary the principal sum of $3,000. 

The complaint was in one paragraph; appellant’s answer thereto was in 
four paragraphs, including a general denial; appellee’s reply to the second 
paragraph of answer was in two paragraphs; her reply to the third paragraph 
of answer was in three paragraphs; and to the fourth paragraph of answer she 
filed a reply in in two paragraphs. One paragraph of each reply was in general 
denial. The sufficiency of each affirmative paragraph of reply was questioned 
by a demurrer. The demurrers were each overruled, and appellant excepted to 
each ruling. 

The case was tried with a jury, which returned a verdict in favor of appellee 
for $3,330. Appellant duly filed its motion for a new trial, which was overruled 
and an exception taken. Judgment on the verdict followed, and from such 
judgment this appeal is prosecuted. 

The errors assigned and relied upon for reversal are as follows: (1) The 
court erred in overruling the demurrer of the appellant to the second paragraph 
of appellee’s reply to the second paragraph of appellant’s answer to the com- 
plaint. (2) The court erred in overruling the demurrer of the appellant to the 
second paragraph of appellee’s reply to the third paragraph of appellant’s answer 
to the complaint. (3) The court erred in overruling the demurrer of the ap- 
pellant to the third paragraph of appellee’s reply to the third paragraph of ap- 
pellant’s answer to the complaint. (4) The court erred in overruling the de- 
murrer of the appellant to the second paragraph of appellee’s reply to the fourth 
paragraph of appellant’s answer to the complaint. (5) The court erred in 
overruling appellant’s motion for a new trial. 

The complaint alleges in substance that the appellant is a corporation en- 
gaged in insuring persons against death and injury by accident; that on De- 
cember 25, 1925, in consideration of the payment of certain stated monthly 
premiums, appellant executed its policy, whereby it insured one James R. Wil- 
kins, beginning at noon on said day, and to continue so long as said Wilkins 
should pay the said monthly premiums; that by said policy appellant promised, 
in the event of accidental bodily injuries occurring to said insured, and result- 
ing in the death of said Wilkins, within 120 days from the date of the accident, 
caused solely through external, violent, and accidental means, to pay to appel- 
lee, the wife of said insured, the sum of $3,000; that on the 23d day of Septem- 
ber. 1927, and while said policy was in full force and effect, the said James R. 
Wilkins received accidental bodily injuries, solely through external, violent, and 
accidental means, which directly and exclusively of all other causes produced 
his death on September 30, 1927; that on the night of September 22, 1927, the 
said Wilkins, while in discharge of the duties of his employment as a car in- 
spector for the Southern Railway Company in its railroad yards at Princeton, 
Ind., was suddenly and violently caught and squeezed between two freight train 
cabooses while cutting out the yard air brake test line from a freight train in 
said vards; that the bodily injuries thus received caused his death; that the 
said James R. Wilkins and appellee each performed all of the conditions of said 


From 
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policy to be by them or either of them performed; that appellant failed and 
refused to pay said policy; and that the sum of $3,000 is long since past due and 
unpaid, and, by reason of unreasonable delay in the payment due, appellee is 
entitled to recover interest, etc. A copy of the policy sued on is made a part 
of the complaint. 

The defense asserted in the second paragraph of answer is based upon the 
alleged failure to give notice of injury as required by the policy, and the af- 
firmative reply thereto pleads facts contended by appellee to be sufficient to 
constitute an estoppel, and a waiver of any compliance with the provisions of 
the policy set out in said paragraph of answer. 

This answer admits the issuance of the policy, the payment of all premiums 
thereon, and the death of James R. Wilkins on September 30, 1927. It alleges 
that the cause of action set out in the complaint is based upon the alleged fact 
that death was caused by an accident inflicted upon said James R. Wilkins on 
September 23, 1927; that appellant received no notice whatever of said alleged 
accident until the 5th day of November, 1927, and by reason thereof no liability 
results from the alleged accident and the subsequent death therefrom. The 
provisions of the policy set out in said answer are as follows: 

“Written notice of injury or of sickness on which claim may be based must 
be given to the company within twenty days after the date of the accident 
causing such injury, or within ten days after the commencement of disability 
from such sickness. 

“In event of accidental death immediate notice thereof must be given to the 
company. 

“Such notice given by or in behalf of the insured or beneficiary, as the case 
may be, to the company at Cincinnati, Ohio, or to any authorized agent of the 
company, with particulars sufficient to identify the insured, shall be deemed to 
be notice to the company. Failure to give notice within the time provided in this 
policy shall not invalidate any claim if it shall be shown not to have been 
reasonably possible to give such notice and that notice was given as soon as 
was reasonably possible.” 

Appellee in her second paragraph of reply to this paragraph of answer 
averred that appellant, with full knowledge at all times as to all provisions of 
the policy, and after being duly notified, on or about November 4, 1927, of the 
accidental injury sustained by said insured and of his subsequent death resulting 
from said injuries, accepted said notice, and thereafter requested of appellee 
further and additional proofs of such accident and the injuries resulting there- 
from; that in compliance with said request appellee at much trouble and expense 
did procure and furnish to appellant additional affidavits and proofs in support of 
her claim; that appellant thereafter, on or about December 17, 1927, after con- 
sidering said proofs and the claim of appellee, denied all liability under said 
policy solely and wholly upen the ground that said death was not due to any 
accidental bodily injuries, and notified appellee of its denial of liability under 
said policy solely on said ground; that, by reason of the foregoing facts appel- 
lant is estopped from setting up lack of notice as a defense, and has wholly 
waived compliance with the provisions of said policy set up by said second 
paragraph of answer. 

The overruling of its demurrer to this reply is the first alleged crror as- 
signed, -presented, and relied upon for reversal by appellant. 


The second paragraph of answer is based upon the theory that the failure 
to give notice of the alleged injury within 20 days after the alleged accident 
causing the injury bars any right of the appellee to recover on the policy in the 
absence of estoppel or waiver. e 

We must first determine whether the provisions of the policy relied upon 
and set out in said answer required that written notice of injury be given to 
appellant within 20 days after the date of the accident causing such injury where 
the complaint, as here, is by the beneficiary for the recovery of the principal 
sum provided by the policy to be paid in case of death of the insured from such 
injury within 120 days from the date of the accident. 


The provisions of the policy concerning notice are to some extent uncertain. 
In event of accidental death, “immediate notice” is required; where claim is 
based on injury by accident, a notice within 20 days after the accident: where 
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for disability from sickness, within 10 days after commencement of disability 
No special provision is made for notice of death of insured resulting from ac. 
cident where such death does not immediately follow the accident but occurs 
within the period of time fixed by the policy for liability on account of death 
There is a provision in the policy providing that: “Strict compliance on the part 
of the insured and beneficiary with all the provisions of this policy is a con- 
dition precedent to recovery hereunder, and any failure in this respect shall 
forfeit to the company all right to any indemnity.” 

[1, 2] It is a well-established principle that courts will construe a contract 
of insurance liberally, so as to give it effect rather than to make it void, and 
conditions which create forfeitures will be construed most strongly against the 
insurer. Northwestern Mutual Life Ins. Co. v. Hazelett (1886) 105 Ind. 212, 4 N, 
E. 582, 55 Am. Rep. 192; National Live Stock Ins. Co. v. Owens (1916) 63 Ind. 
App. 70, 113 N. E. 1024, 1027; Maxwell v. Springfield, etc., Ins. Co. (1920) 73 Ind. 
App. 251, 125 N. E. 645; Fireman’s Ins. Co. v. Savery (1924) 88 Ind. App. 296, 
143 N. E. 612; Masonic Acc. Ins. Co. v. Jackson (1929) 200 Ind. 472, 164 N. E. 
628, 61 A. L. R. 840. 

[3] Appellee could not know whether she had a claim until after her hus- 
band’s death, and she was not required to give notice of the accident on account 
of which her claim arose before she knew whether or not it would come into 
existence. Her claim was under the death clause and not under the loss of time 
clause. The failure of the insured to give notice of injury within 20 days after 
the date of the accident causing the injury should not be held to preclude appel- 
lee from her rights as beneficiary, where death resulted from the injury within 
the time fixed by the policy and notice was given thereafter, especially where 
the policy provides that: “Failure to give notice within the time provided in this 
policy shall not invalidate any claim if it shall be shown not to have been reasonably 
possible to give such notice and that notice was given as soon as reasonably 
possible.” The answer discloses that notice was given and does not allege a 
failure to give notice “as soon as reasonably possible.” We cannot say as a 
matter of law that, because the answer avers that the complaint alleges death 
on September 30, 1927, as a result of injury inflicted by accident on September 
23, 1927, and further avers that no notice was received prior to November 5, 
1927, that under the provisions of the policy pleaded in the answer the failure 
to give notice within 20 days after the accident would forfeit to the company 
appellee’s right to indemnity. 

It is insisted that the second paragraph of reply to the second paragraph of 
answer shows on its face that the denial of liability by the appellant was made 
at a time after the time for giving notice of the alleged injury had expired, and 
that for this reason the demurrer thereto should have been sustained. Had the 
failure to give notice within 20 days worked a forfeiture of the beneficiary's 
rights, this contention would prevail, as a refusal to pay on a wholly different 
ground, made after the time that notice must be given in order to enforce any 
right of recovery, does not constitute a waiver or prevent a-defense on the 
grounds that notice was not given as required by the policy. AXtna Life Ins. 
Co. v. Fitzgerald (1905) 165 Ind. 317, 75 N. E. 262,1 L. R. A. (N. S.) 422, 112 Am. 
St. Rep. 232, 6 Ann. Cas. 551; Fidelity & Casualty Co. v. Sanders (1904) 32 Ind. 
App. 448, 70 N. E. 167. 

[4] The second paragraph of answer not alleging a failure to give notice 
as soon as reasonably possible does not state a defense to the complaint. There 
is no available error in overruling a demurrer to a reply to an_ insufficient 
answer. J&tna Life Ins. Co. v. Bockting G’d’n (1906) 39 Ind. App. 586, 79 N. E. 
524; Beecher v. Peru Trust Co. (1912) 49 Ind. App. 184, 97 N. E. 23; Majestic 
Life, etc., Co. v. Tuttle (1914) 58 Ind. App. 98, 107 N. E. 22; Peden v. Cavins 
(1893) 134 Ind. 494, 34 N. E. 7, 39 Am. St. Rep. 276. 

[5-7] Appellant’s third paragraph of answer admits the issuance of the 
policy in suit, the payment of all premiums due thereon, and the death of said 
James R. Wilkins on September 30, 1927. It then avers that by the terms of 
said policy any money due on the same upon the death of James R. Wilkins 
was due and payable to his wife, this appellee. It is further alleged: 

“That on the 29th day of October, 1927, this defendant made settlement 
with the said plaintiff, paying her in full for any and all liability under said 
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policy as set out in said complaint, and that at the time of receiving said pay- 
ment the said plaintiff executed a receipt, which said receipt is in words and 
figures as follows, to wit: 

Amount of claim 

Premium 

Balance 

“Date of accident or illness 9/25, 1927. 
“*Receipt and Endorsement. 

“‘Received above balance being in full satisfaction, compromise and final 
settlement of all claims accrued or to accrue against Inter-Ocean Casualty Co., 
“‘Cincinnati, Ohio, Policy No. 53835. 

“On account of any accident already sustained and any disease and any 
illness heretofore contracted. ‘ 

“‘Lucy Wilkins. 

“‘Claimant will sign and endorse above this line.’ 

“That by reason of the facts as aforesaid any liability on the part of the 
defendant to the plaintiff herein has been fully paid and satisfied long before 
the filing of the complaint herein.” 

Appellee’s second paragraph of reply to this third paragraph of answer 
alleges in substance that the payment of said sum of $118.90 was payment re- 
quired under the terms of the policy for six days’ sickness disability, 3 days’ 
hospital confinement, and fatal sickness expenses of $100; that it was not for 
the accidental death of said insured caused from bodily injuries sustained by 
him through external, violent, or accidental means; that the receipt set forth in 
said answer was indorsed on the back of a check issued to her in payment for 
the amount due for the fatal illness of the decedent, and for no other purpose 
whatever; that said check was transmitted and delivered to appellee by and 
through the United States mail, and was inclosed with, and accompanied by, a 
letter which purported to set forth the items of the claim under the policy, which 
said check was intended to pay and did not include any item of claim for ac- 
cidental death; that said check and the proceeds thereof were received, accepted, 
and retained in satsifaction only of the items set forth in said letter and not 
otherwise; that said receipt so far as it attempted or sought to be a release or 
discharge from liability for the death of said insured was given without any 
consideration whatever. The letter with which the check was transmitted ac- 
cording to the averments of the reply is set forth in full in said reply, and omit- 
ting its formal parts is as follows: “We have received the final claim blank on 
account of your deceased husband’s disability and accordingly we have admitted 
your claim to payment for 6 days, allowing you $12.60. We have also included 
$6.30 covering the three days’ hospital confinement and $100.00 fatal sickness 
expense as provided by his policy, which makes a total of $118.90. You will find 
check enclosed herewith for that amount. We are attaching a release which we 
will ask that you kindly sign and return, together with policy #53835.” The 
answer does not allege the surrender of the policy at any time, nor that any 
controversy as to the amount due under its provisions existed at the time of 
the delivery and execution of the instrument signed by appellee. 

Appellant contends that, since its third paragraph of answer pleads a receipt 
and release purporting to be “in full satisfaction, compromise and final settlement of 
all claims” under the policy, and this reply thereto avers facts seeking to alter, vary, 
and change the unambiguous language of a written instrument by pleading 
extrinsic evidence, and contains no averment of rescission or offer to rescind, 
and no averment in respect to tendering back the money received in settlement, 
and makes no attempt to raise any issue’ of fraud or mistake of fact. its demur- 
rer to said reply should have been sustained. 


We are of the opinion that the consideration expressed in the written in- 
strument set out in said answer is not contractual. but is manifestly a recital of 
the amount of the consideration. The rule that extrinsic evidence cannot be 
resorted to for the purpose of varying the terms of a written instrument, sought 
to be invoked by appellant, is applicable only where the contract is complete on 
its face and where the consideration is contractual. The actual consideration, 
where not contractual, is open to inquiry and proof. Illinois Central R. R. Co. 
v. Fairchild (1910) 48 Ind. App. 300; 91 N. E. 836; Stewart v. Chicago, etc., Rail- 
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road Co. (1895) 141 Ind. 55, 40 N. E. 67; Pickett v. Green (1889) 120 Ind. 584. 22 
N. E. 737; Carter v. Richart (1916) 65 Ind. App. 255, 114 N. E. 110. If as alleged 
in said reply the sum paid to appellee was in discharge of certain specific obli- 
gations other than the one sued upon, there was no duty to return the consider- 
ation paid. There was no error in overruling appellant's demurrer to this 
paragraph of reply. 

Appellee’s third paragraph of reply to appellant’s third paragraph of answer 
alleges all the facts averred in said second paragraph of reply to such answer 
concerning the payment of the $118.90 by appellant to appellee, its acceptance 
by appellee, and the consideration for which the payment was made. It also 
avers that appellee at the request of appellant, made after the issuance and re- 
ceipt of the check involved, furnished to appellant additional affidavits and proofs 
in support of the claim upon which this suit is brought, and that appellant there- 
after denied all diability solely and wholly upon the ground that death of insured 
was not due to any accidental bodily injuries. The sufficiency of this reply is 
questioned upon the same grounds presented as to the second paragraph of reply 
to this third paragraph of answer. The court did not err in overruling the de- 
murrer thereto. 

Appellant’s fourth paragraph of answer combines in one paragraph the facts 
averred in its second and third paragraphs of answer, and appellee’s second 
paragraph of reply thereto combines the facts averred in her affirmative replies 
to the second and third paragraphs of answer. The alleged error in the over- 
ruling of the demurrer to this second paragraph of reply presents the same ques- 
tions heretofore discussed, and such action was not erroneous. 

It is contended by appellant that its motion for a new trial should have been 
sustained. The reasons for a new trial assigned in such motion are that the 
verdict of the jury is not sustained by sufficient evidence; that it is contrary to 
law; that the court erred in the admission of certain evidence and in rejecting 
offered testimony; that the court erred in the giving of certain instructions and 
in the refusal to give certain others; that the court erred in overruling the motion 
of appellant to set aside the submission of the cause to the jury because of the 
misconduct of one of the counsel for appellee in stating to the jury in his open- 
ing statement that the decedent said to the plaintiff, upon arriving home on the 
day of the alleged accident, and approximately three hours after the alleged 
accident, in substance, that he had come very near getting killed. 

[8, 9] The conduct of the opening statement is a matter much within the 
discretion of the trial court, and it is only where there is an abuse of discretion 
ihat appellate courts will interfere. See Adams v. State (1912) 179 Ind. 44, 99 
N. E. 483, and cases there cited. Here the trial court, upon overruling the motion 
to set aside the submission of the case to the jury, informed said jury “that the 
statement made by counsel was not to be considered as evidence, as any state- 
ment made by counsel is not evidence.” Appellant requested no further admoni- 
tion or instruction. Upon a consideration of the matter as presented by appel- 
lant’s bill of exception relative thereto, we are of the opinion that there was no 
abuse or discretion on the part of the trial court, and the action complained of 
does not justify a reversal. 

[10-12] Error is claimed in the admission of evidence, but the questions 
sought to be raised are not presented. The motion for a new trial, in order to 
present any question for review, must set out, at least, the substance of the 
question asked, the objection made and the answer given, in order that it may 
be determined as to whether harmful error exists without searching the record. 
In the instant case the motion fails to do this, but in each reason set forth in 
said motion it is merely stated that “the court erred in permitting a named 
witness for the plaintiff to testify, over the objection of the defendant, to certain 
facts.” Neither the question nor its substance, the objection made nor the 
grounds for such objection, appear. The admission of certain exhibits in evidence 
is also questioned, but the motion does not disclose what any exhibit read in 
evidence purported to be, nor upon what grounds of objection made it should 
have been excluded. Greer v. State (1929) 201 Ind. 386, 168 N. E. 581; Kenwood 
Tire Co. v. Speckman (1931) 92 Ind. App. 419, 176 N. E. 29; Eva v. State (Ind. 
Sup. 1932) 180 N. E. 183. It is also assigned as a cause for a new trial that the 
court erred in refusing to permit one witness for the defendant to testify on 
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direct examination that at no time during his last sickness did the decedent say 
anything to the witness on the subject of having been injured; and erred in re- 
fusing to permit another witness for the defendant to testify on direct examina- 
tion that at no time during his last sickness did the decedent say anything to 
the witness about his having been struck on the abdomen. No question seeking 
to elicit this information is set forth nor given in substance; it is not stated what 
objection, if any, was made, nor does the motion disclose that an offer to prove 
was made. The exclusion of evidence on the examination in chief is not avail- 
able as error, unless the party makes an offer to prove the facts which he 
assumes his question will elicit. Piggly-Wiggly Stores v. Lowenstein (1925) 197 
Ind. 62, 147 N. E. 771; Fowler v. Newsom (1909) 174 Ind. 104, 90 N. E. 9, and 
cases there cited. : 

[13] Appellant earnestly contends that the verdict of the jury is not sustained 
by sufficient evidence. Our attention is directed to the fact that there was no 
eyewitness to any accident, and that the verdict is based on circumstantial evidence 
only. It is insisted that the first questions with which this court is confronted 
are: “Was there any accident? Was there any injury? Did the death of the 
insured. result from such accident and injury, if any?” All these questions, how- 
ever, have been answered in the affirmative by the jury, and its verdict is binding 
on this court where there is any competent evidence upon which the same may rest. 

[14] There is evidence to prove that the deceased was employed as a car in- 
spector in railroad yards at Princeton, Ind., at the time of the claimed accident and 
injury; that one of the duties of his employment was to disconnect the air test 
plant from trains being made up in said yards upon a signal of one long blast of 
the whistle from a locomotive attached to a train; that on the morning of Septem- 
ber 23, 1927, deceased was in the caboose of a freight train already connected to 
the air test plant; that the signal to disconnect was given, and deceased left the 
caboose as soon as the signal was sounded, carrying a lighted lantern; that the ca- 
boose of another train that was being made up in said yards was next to the ca- 
boose from which said decedent alighted; that, in order to disconnect said plant, it 
was necessary to go between the cabooses and turn an angle cock to cut out the 
yard test plant, and that the distance deceased would have to travel to do so was 
nine to twelve feet; that within a half a minute from the time deceased left the 
caboose a cut of cars was kicked in from the west, knocking said caboose some four 
or five feet; that within a minute deceased returned to said caboose, seemed scared, 
excited, and pale; his lantern was out, he sat down on the bunk and sat there in a 
dazed condition, leaning over and looking down and said “I came very near getting 
killed just now” and “I feel sick”: that the air test plant was connected when the 
signal to disconnect was given and was cut out immediately after such signal, and 
that deceased was the only car inspector on duty at the time; that right after the 
whistle signal was given deceased left the caboose, getting off on the south side 
thereof; that, after returning to said caboose ‘in the condition heretofore stated, 
he again left the caboose, getting off on the north side, and went between the two 
cabooses and turned the valve on the end of the hose that leads to the air plant, 
and at this time did not reach over the draw bar to turn the angle cock located on 
the south side of the caboose; that some three or four hours after deceased first 
left the caboose on the morning he reached home, and showed to his wife “a red 
angry streak on his abdomen”; that seven days thereafter he died from peritonitis 
caused by appendicitis. 

There was also evidence to the following effect: About 7 years before his 
last illness deceased had been operated on for appendicitis; from the time of this 
operation until his last sickness he appeared to be a strong, healthy man, and 
there were no further indications of any trouble from his appendix; for 3 years 
immediately prior to his death he worked as car inspector in the railroad yards; 
his hours of labor being from 11 o’clock p. m. to 7 o'clock a. m., and during this 
period of time did not miss more than one night of work. Approximately 2 years 
after his death and burial his body was exhumed and an autopsy held; this autopsy 
disclosed that the appendix had not been removed and was in an abnormal condi- 
tion due to a previously inflamed condition, and contained three hard stonelike 
masses or fecaliths; that the wall of the appendix near where it was attached to 
the large bowel was greatly thickened, and the thickening continued for a dis- 
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tance of one inch or more, narrowing the opening of the appendix. One of the 
medical witnesses, who helped with the autopsy, testified that a man having 
fecaliths in the appendix, such as were found in the appendix of Wilkins, might 
remain in a perfectly healthy condition for years and suffer no ill effects, if he 
received no blow in the region of the abdomen or appendix; that there is such a 
thing as traumatic appendicitis, and that it is a condition brought about because of 
a blow over the abdominal region; that a sudden blow over the abdomen or a 
force suddenly exerted that will compress the contents of the abdomen forces the 
content of the bowel into the appendix; that, if the appendix is not diseased, it 
empties itself; but in a diseased appendix the condition is entirely different; that 
the same force suddenly exerted over the abdomen would cause the intestinal 
content to pass into the appendix as a closed organ, put the walls under a tension 
and the walls of the appendix are expanded; that in appendices in which there is 
a narrow constriction, and especially if there is a fecalith present, this fecal mat- 
ter thus forced into the appendix cannot get out; that this constitutes a condition 
which is called acute sudden obstruction of the appendix, and in cases in which a 
blow, over the abdomen forces the content into the diseased appendix the trauma 
excites a sudden inflammation thereof; that the result is that there develops an 
acute inflammation in the distended portion of the appendix, and this brings on 
peritonitis. It was the opinion of this witness that some, sudden force applied 
over the abdomen excited an acute inflammation of the appendix of deceased 
which resulted in peritonitis. There is other medical testimony of like effect. 


The policy sued upon insured against the “effects resulting directly and ex- 
clusively of all other causes from bodily injury sustained * * * solely through 
external, violent and accidental means.” Appellant contends that the evidence is 
insufficient to prove that death was due to bodily injury sustained solely through 
external, violent, and accidental means, and insists that the uncontradicted evi- 
dence shows that the diseased condition of the appendix of the deceased was a 
contributing cause of death, and that because of this fact there is no liability. We 
cannot agree with this contention. In Continental Casualty Co. v. Lloyd (1905) 
165 Ind. 52, 73 N. E. 824, 826, the liability under the policy was limited to “bodily 
injuries effected through external violent, and purely accidental causes—s uch 
injuries as shall, solely and independently of all other causes, necessarily result 
in death within 90 days.” In discussing this clause of that policy, the court said: 
“The causes referred to in this class of instruments relate to proximate, and not 
remote, causes. * * * When two or more causes contribute to an injury, where 
there is doubt, or the facts of a character that equally prudent persons would 
draw different conclusions therefrom, in such cases, which of the contributing 
causes is the efficient; dominant, proximate cause is a question to be submitted 
to the jury.” The case under discussion was one where the insured had fallen 
and death resulted from cerebral hemorrhage. An autopsy revealed the existence 
of a tumor surrounding the right middle cerebral artery, obscuring about two 
inches of the same, and it was contended that the plaintiff failed to make out her 
case because it was shown that death ensued partly from the diseased and weak- 
ened condition of the artery. In the course of its opinion the court further said: 
“And it makes no difference whether it [the jury] found that the cause closest the 
death was hemorrhage of the brain, or an organized blood clot within the walls 
of the cerebral artery. It had the right to find that the accidental fall was the 
cause that put his life in jeopardy, because it incited the fatal energy of the tumor, 
which was at least dormant, and would have remained so for an indefinite period, 
and, perhaps, until death from some other cause would have supervened. The 
tumor had impaired the resisting strength of the artery, but had not ‘effected 
immediate danger to life. It was proper under the evidence for the jury to view 
the impairment as a condition, and not as a cause, and to find that the fall was 
the originating, efficient, direct, and proximate cause of death; that is, that the 
fall set in motion a force that progressed upon present existing conditions in 
natural usual sequence to effect the fatal result.” See, also, Kokomo Life, etc. 
Co. v. Wolford (1929) 90 Ind. App. 395, 167 N. E. 156; Fairclough v. Fidelity & 
Casualty Co. of New York (1924) 54 App. D. C. 286, 297 F. 681; Chicago, etc., 
Ry. Co. v. Whipking (Ind. App. 1930) 170 N. E. 548. 


In the instant case we are of the opinion that under the evidence it was 
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proper for the jury to conclude that the insured received bodily injury solely 
through external, violent, and accidental means which set in motion a force 
that worked upon the then existing condition in a natural and usual sequence to 
effect the fatal result. We hold that the evidence is sufficient to sustain the 
verdict, and that it is not contrary to law. 

We have examined and considered the instructions tendered by appellant and 
refused by the court, and the instructions given by the court to the jury, and find 
no reversible error in connection therewith. The questions presented have 
heretofore been discussed in this opinion, and no good purpose would be served 
by the setting out of such .instructions and a further discussion of the prop- 
gsitions involved. 

Finding no reversible error, the judgment is affirmed. 


TATE v. BENEFIT ASS’N OF RY. EMPLOYEES. No. 28949. 
Supreme Court of Minnesota. July 15, 1932. 
243 Northwestern Reporter 694. 
INSURANCE. 
Sunstroke suffered by insured while engaged in usual occupation held injury 
caused through “external, violent, and accidental means” within benefit certificate. 
(For other cases, see Insurance, Dec. Dig. § 787.) 


Syllabus by the Court. 

Sunstroke, suffered by a person engaged in his usual occupation and activity, 
is, under the rule followed by this court, an injury caused through external, 
violent, and accidental means. 

Appeal from District Court, Mower County; Edward Freeman, Judge. 

Action by Melisse Tate against the Benefit Association of Railway Employees, 
a corporation. Finding in favor of the plaintiff. From an order denying its 
motion for a new trial, the defendant appeals. 

Affirmed. 

Catherwood, Hughes & Alderson, of Austin, for appellant. 

Wright, Nelson & Plunkett, of Austin, for respondent. 

Per Curiam. 


Defendant appeals from an order denying its motion for a new trial. 

The plaintiff sued to recover $400 for the death of her husband. Henry L. 
Tate, under a benefit certificate issued to the husband by the defendant association. 
The benefit certificate provides that, in case of the death of Henry L. Tate, 
“resulting from bodily injury, caused through external, violent and purely acci- 
dental means,” when such injury, within ninety days from the time of the accident, 
“independently of all other causes” results in his death. the association will pay 
to his wife, Melisse Tate, the sum of $400, subject to the conditions set forth 
in the certificate. 


On June 30, 1931, a day of high temperature, the decedent, in the regular and 
usual course of his employment, worked in and was exposed to the sunshine and 
heat, and suffered a sunstroke from which he died on that day. 


The defense urged is that the death was not caused through external, violent, 
and purely accidental means, independent of all other causes. There is no dispute 
in the evidence, and it is conceded that Henry L. Tate died from sunstroke under 
the circumstances stated. The question presented is whether sunstroke so sustained 
is an accident caused by purely accidental means. There are two lines of 
decisions, one line holding, in effect, that sunstroke or heatstroke sustained in a 
person’s ordinary course of employment or activity is not an accident, or caused 
by accidental means. Some decisions hold that sunstroke or heatstroke is a disease, 
and not an injury from accident. The second line of decisions applies the rule 
that, when injury or death is the unusual, unexpected, and unforeseen result of 
an intentional act or activity, the injury or death is accidental and caused by 
accidental means. This court has adopted the second rule. Mather v. London 
Guarantee & Accident Co., 125 Minn. 186, 145 N. W. 963; State ex rel. Rau v. 
District Court, 138 Minn. 250, 164 N. W. 916, L. R. A. 1918F, 918: Taylor v. 
New York Life Ins. Co., 176 Minn. 171 222 N. W. 912, 60 A. L. R. 959; 
Konschak vy. Equitable Life Assurance Co. (Minn.) 243 N. W., 691, filed July Ist, 
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1932. See, also, Western Commercial Travelers’ Ass’n. v. Smith (C. C. A.) 85 
F. 401, 40 L. R. A. 653. 

Under this rule, sunstroke is reasonably held to be an accident, causing injury 
by accidental means. That sun rays or heat rays, applied to a human body, are 
an external, violent force sufficient to cause bodily injury is well known. 

The trial court found that the sunstroke suffered by Tate was a bodily injury 
caused through external, violent, and purely accidental means. The finding js 
sustained by the evidence, and disposes of this appeal. 

The memorandum of the trial court has been helpful. 

Order affirmed. 


SAVERY v. COMMERCIAL TRAVELERS’ MUT. ACC. ASS'N. 
OF AMERICA. 
Supreme Court, Oneida County. July 29, 1932. 
258 New York Supplement 727. 
1. INSURANCE. 


As applicable to rights under insurance policy, the law abhors a forfeiture. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
2. INSURANCE. 


In construing insurance contract prepared wholly by insurer, ambiguities or 
doubtful provisions should be construed most strongly against insurer. 

(For other cases, seé Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

Twelve-month limitation for commencement of action under accident insurance 
_ policy held to run from date of death, and not from date of accident causing injury 
resulting in death. 

Insured, under accident insurance policy, sustained an injury on Decem- 
ber 15, 1930, from which he died on December 30th following. Action to 
recover death benefit under accident policy was not commenced until 
December 30, 1931. The certificate of insurance required affirmative proof 
of loss of life within 90 days after date of loss, and provided further 
that no action should be brought to recover on certificate prior to 
expiration of sixty days after filing of proof of loss, and that no action 
could be brought “unless commenced within 12 months from the date of 
the accident causing such loss.” 


(For other cases, see Insurance, Dec. Dig. § 622|3].) 


Action by Alida M. Savery against the Commercial Travelers’ Mutual Acci- 
dent Association of America. On motion by the defendant for summary judgment 
dismissing the complaint on the pleadings. 

Motion denied. 

Fuller, Brown & Hubbard, of Utica, for the motion. 

Lee, Brennan & Bastow, of Utica, opposed. 

E. N. Sirs, J. 

The motion by the defendant for summary judgment dismissing the complaint 
upon the pleadings is upon the ground that it appears upon the face of the com- 
plaint that the action was not commenced within the period of limitation provided 
in a contract or certificate of insurance against accidents. 

On the 22d of November, 1922, the defendant issued to Thomas H. Savery, Jr. 
an accident insurance policy or certificate in which the plaintiff, the wife of. said 
Savery, was named as beneficiary in case of accident resulting in the loss of life 
of the insured. On the 15th of December, 1930, Mr. Savery suffered an injury 
from which on the 30th of December, 1930, he died, under circumstances which 
made the defendant liable to the plaintiff in the sum of $10,000. The defendant 
seeks to evade this liability by the contention that the action to recover the damage 
was not brought within the time limited in the certificate. 


The certificate contains two sections in reference to benefits, one, section A, 
which is a coverage against loss of life, limb and sight; the other, section B, which 
is a coverage against loss of time. With section B we are not concerned. Under 
section A are the provisions that the benefits herein provided for will be paid, 
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“provided that such loss” (i. e., loss of life, arms, legs, or sight) “occurs within 
ninety days after the accident which caused it,” and that “payment of Benefits 
provided by Section A will be made within sixty days after receipts of due proofs.” 

The certificate contains certain conditions; those so far as pertinent here are: 

Condition No. 7, that: “Affirmative proof of loss must be furnished to the 
Association at its said office * * * in case of claim for loss under Section A within 
ninety days after the date of such loss.” 

And condition No. 8, that: “8. No action at law or in equity shall be brought 
to recover on this certificate prior to the expiration of sixty days after proof of 
loss has been filed in accordance with the requirements of this certificate, nor 
shall such action be brought at all, for loss of life, limb or sight, unless com- 
menced within twelve months from the date of the accident causing such 
on * * * ” 

The insured was injured December 15, 1930, and died as a result of such 
injuries December 30, 1930. The action was commenced December 30, 1931. The 
defendant contends that the time within which the action should have been 
brought expired December 15, 1931; the plaintiff contends that the provision of 
limitation did not commence to run until the date of the death, December 30, 1930, 
or the date of the loss. 

{1, 2] Attention has been called to no decision in this state upon the issue 
involved herein. In approaching the consideration of questions of this type, there 
are two governing principles: (1) That the law hates a forfeiture; and (2) 
that where the contract, as in this case, is prepared wholly by one of the parties, 
ambiguities or doubtful provisions should be construed most strongly against the 
party preparing the contract. 

[3] There is a provision in this certificate which is not involved herein, ex- 
cepting as it may aid in interpretation. I refer to the provision that no liability 
under section A shall accrue unless the loss occurs within ninety days after the 
accident which caused it. This borders upon a contravention of public policy, 
in that it might affect conduct of those whose duty it might be to save life or 
limb or sight. Again, suppose the insured died or lost his leg on the ninetieth 
day, and that affirmative proof of loss was furnished within ninety days after 
the date of such loss, and the company took sixty days after proof of loss be- 
fore making payment, it is obvious that two hundred forty days of the year 
would have heen consumed before a party would be in a position to bring any 
action. There would, of course, be a considerable period of negotiation, which 
would take time. So, especially where the claimant resided a distance away, 
well nigh a year might elapse before a claimant would be in a position to com- 
mence an action. Does the period of limitation of right to bring action commence 
to run from the end of the sixty-day period during which such right is prohibited 
by the provisions of the certificate? That question is not here. 

In the case of Cooper v. United States Mutual Benefit Association, 132 N. Y. 
334, 30 N. E. 833, 16 L. R. A. 138, 28 Am. St. Rep. 581, the certificate of insur- 
ance provided that an action must be “commenced within one year from the time 
of the alleged accidental injury.” It was held that the year was computed from 
the date of the death and not from the date of the accident. The court said: 

“As to Cooper, he suffered from the date of the wound. His right to in- 
demnity dates from that event, and it is possible that his right to maintain an 
action would not continue after the expiration of a year from that date. 


“But as to the plaintiff, it appears to us that the construction already indi- 
cated was intended and should be given to the certificate.” 


The court further called attention to the fact, in reference to fire insurance 
policies, where the policy provides that action should be brought within twelve 
months next after the “loss or damage shall occur,” the period of limitation pre- 
scribed does not commence to run until the loss becomes due and payable and the 
tight to bring an action has accrued. 


In the Cooper Case the language of the certificate was “within one year from 
the time of the alleged accidental injury.” In the instant case, the language is 
“within twelve months from the date of the injury causing such loss. * * *’ These 
words “causing such loss” must be given a meaning; otherwise they are tautolo- 
gical. If these words were not in this certificate, or if there had been used the 
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words “which caused it” which appear in the proviso under section A as to the 
time in which the loss must occur if there would be a recovery, there might have 
been less ambiguity. The loss to this plaintiff did not occur until the death. The 
loss to her was what ripened into a cause of action, and, where the company put 
in these words “accident causing the loss,” they were not words of characteriza- 
tion, but they were words identifying the accident with the loss. There was no 
accident giving to this plaintiff any beneficial interest until the death; there was 
an injury to the decedent, but there was no “accident causing a loss” to her until 
the death occurred. 

The Cooper Case, supra, while not “on all fours,” is an authority bearing up- 
on the interpretation of the contract herein. 

Attention has been called by the defendant to the case of King v. Watertown 
Fire Insurance Company, 47 Hun, 1, 4, where the policy provided that no action 
could be: maintained, unless commenced “within twelve months after the fire shall 
have occurred.” It was there held that the period of limitation started to run 
at the date of the fire. That was the date on which the loss occurred. But in 
cases of death by accident the loss more often does not occur until a period after 
the accident itself. As to this plaintiff, there was no accident causing a loss until 
the death occurred. 

There is no purpose here to go farther than to hold in respect of the language 
of this certificate, but attention is called to the case of Allibone v. Fidelity & 
Casualty Co. (Tex. Civ. App.) 32 S. W. 569, in which case the accident insur- 
ance certificate contained a provision that legal proceedings for recovery on the 
certificate must be instituted within one year from the time of the accident. In 
that case the insurance company was given ninety days from the time proofs of 
death were furnished in which to make payment. The court held that the year 
did not commence to run from the date of the accident, or from the date of the 
death, but from the expiration of ninety days after furnishing proofs of death, 
during which period legal proceedings were prohibited. 

For the foregoing reasons I am of the opinion that in the instant case the 
limitation period did not commence to run until the date of the death. 

The motion for summary judgment dismissing the complaint is denied, with 
$10 costs of motion. Ordered accordingly. 


NATIONAL LIFE & ACCIDENT INS. CO. v. KELLY. 
Court of Appeals of Ohio, Lucas County. June 27, 1932. 
182 Northeastern Reporter 46. 
1. INSURANCE. 
3urden was on accident insurer to prove that loss of eve resulted from injuries 
intentionally inflicted within policy exception 
(For other cases, see Insurance, Dec. Dig. § 646[6].) 
2. INSURANCE. 
Evidence held not to sustain judgment that insured’s loss of eye did not result 
from injuries intentionally inflicted by would-be robber. 
(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Action by James Kelly against the National Life & Accident Insurance Com- 
pany. From judgment for plaintiff, defendant brings error—By Editorial Staff.] 

Reversed and remanded. 

Frazier Reams, of Toledo, for plaintiff in error. 

Frank J. Szumigala, of Toledo, for defendant in error. 

Luoyp, J. 

On September 22, 1930, the plaintiff in error, the National Life & Accident 
Insurance Company, issued a policy of insurance to the defendant in error, James 
Kelly, insuring him against loss of life, limb, or sight from accidental injury, the 
sum payable thereunder for loss of sight of one eye being $500. 

Section C of the policy reads in part as follows: “This policy does not 
cover * * * (2) any loss resulting from injuries intentionally inflicted upon the 
Insured by himself or by any other person.” 

[1] Claiming to have lost an eye by accidental injury, Kelly commenced an 
action in the municipal court of Toledo to recover therefor the stipulated sum 
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of $500. He recovered a judgment thereon for this amount. and upon appeal 
therefrom by the insurance company the action was tried de novo in the court of 
common pleas, where Kelly again recovered judgment for the amount claimed. 
As stated by the trial judge to the jury, the burden of proof rested upon the 
insurance company to prove facts which made applicable the above-quoted excep- 
tion contained in the policy and pleaded in its answer. United States Mutual 
Accident Ass’n v. Hubbell, 56 Ohio St. 516, 526, 47 N. E. 544, 40 L. R. A. 453; 
Allen, Trustee, v. Travelers’ Protective Ass’n of America, 163 Iowa, 217, 143 
N. W. 574, 48 L. R. A. (N. S.) 600. The insurance company claims that the 
verdict and judgment are manifestly against the weight of the evidence and that 
trial court erred in his charge to the jury, and upon these grounds asks the court 
to reverse the judgment. : 

[2] The evidence shows that, as Kelly came’ out of a house on Hamilton 
street, in Toledo, a man, Jim Cooley by name, attempted to stop him with the 
seeming object of committing a robbery. There is a conflict in the evidence as 
to just what occurred, but that Kelly lost an eye is not in dispute. Whether 
Cooley committed an assault and battery upon Kelly which caused the loss of 
the eye, or whether, in trying to escape from Cooley, Kelly fell against some 
object and thereby sustained his disability, is in dispute. The members of this 
court unanimously agree that the verdict and judgment returned and rendered 
in the trial court are manifestly against the weight of the evidence. 

[3] The charge of the trial judge to the jury was commendably short, but 
this very fact made it essential that no particular statement as to fact or law 
should, by repetition, have been unduly emphasized. Assuming that the members 
of a jury possess average intelligence, and the ability to understand what is 
said, it should be sufficient to once state a proposition, whether of law or fact. 
In the charge in question, the jurors were seven times told in substance and effect 
that, so far as Kelly was concerned, the loss of his eye was accidental, which 
we think was laying undue stress upon this particular fact, and probably tended 
to lead the jury to think that the court favored a verdict in favor of the injured 
Kelly. The foregoing statement to the jury was further emphasized by the follow- 
ing instruction: 

“Now, I say to you, ladies and gentlemen of the jury, that if this robber 
intended to hold this man up and rob him, take his money away from him, but 
did not intend in that robbery to do him bodily harm, and in some way this cut 
was made by the robber unintentionally, although he was in the act of robbing 
if at that time he did not intend to do him bodily harm, then, ladies and gentlemen, 
the plaintiff is entitled to recover because it was unintentional both on his part 
and on the part of the robber. 

“If that was done accidentally, and done unintentionally by the robber, then 
I say to you, ladies and gentlemen of the jury, that your verdict will still be for 
the plaintiff.” 

[4] As to the above-quoted portion of the charge it is contended that it is 
erroneous, in that in effect it left the jurors to guess at the mental purpose of 
Cooley by failing to tell them that his intent was to be determined from what, if 
anything, he did and said, and that a person is presumed to intend the natural 
and probable consequences of his voluntary and deliberate acts, but no request was 
made of the trial judge to amplify or qualify any part of his instructions to the 
jury, and, since it would be opinion rather than decision. we refrain from further 
comment thereon. 

Because the verdict and judgment are manifestly against the weight of the 
evidence, the judgment of the court of common pleas is reversed, and the cause 
remanded to that court for a new trial. 

Judgment reversed, and cause remanded 

Richards and Williams, JJ., concur. 
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LINCOLN HEALTH & ACCIDENT INS. CO. v. COSLOW. No. 21529. 
Supreme Court of Oklahoma. July 6, 1932 
12 Pacific Reporter (2d) 875. 
2. INSURANCE. 
Where insurer wrongfully declares forfeiture of contract and gives notice 
thereof, insured is excused from further performance. 


(For other cases, see Insurance, Dec. Dig. § 362.) 
3. INSURANCE. : Jf , 

Where insurer wrongfully declares forfeiture of contract and gives notice 
thereof, right of action accrues to insured for breach of contract. 

(For other cases, see Insurance, Dec. Dig. § 237.) 
4. INSURANCE. eee ; 

Where sickness and disability policy provides that insured’s statements should 
be construed as representations, insurer, to be entitled to rely on representations 


in application as defense, must show that statements were willfully false, fraudu- 
lent, and misleading, and made in bad faith. 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

5. INSURANCE. 

Whether insured’s answer to questions in application for insurance are false 
and intent of applicant is generally question of fact. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

6. INSURANCE. 

False representations or warranties in application for insurance cannot be 
relied on by insurer, unless copy of application is attached to policy (Comp. St. 
1921, § 6728). 

(For other cases, see Insurance, Dec. Dig. § 151[2].) 

Syllabus by the Court. 

1. The prayer does not of itself determine the relief to which a party is 
entitled, nor the measure of relief to be applied. 

2. If a fraternal insurance company wrongfully declares the forfeiture of a 
contract of insurance, issued in favor of one of its members, and gives notice of 
the forfeiture to the latter, the assured is excused from further performance of 
the contract, and may treat the contract of insurance as terminated. Thereupon 
a right of action accrues in favor of the assured against the insurance company 
for damages for the wrongful breach of the contract. 

' 3. Where a policy of life insurance provides that all statements made by the 
insured shall, in the absence of fraud, be construed as representations and not 
warranties, in order for representations made by the insured in an application to 
avail the insurer as a defense it must show, not only that the statements were not 
true, but that they were willfully false, fraudulent, and misleading and made in 
bad faith. 

4. The question as to whether certain answers given to questions in an appli- 
cation for insurance are false, and, as to the intent of the applicant in making 
them, is a question of fact for the jury, or for the court sitting as a jury. 

5. False representations or warranties in an application for insurance cannot 
be relied upon by the insurer, unless a copy of the application is attached to the 
policy, as required by section 6728, C. O. S. 1921. 

Kornegay, J., dissenting. 

Appeal from District Court, Oklahoma County; T. G. Chambers, Judge. 

Action by John Coslow against the Lincoln Health & Accident Insurance 
Company. Judgment in favor of the plaintiff, and the defendant appeals. 

Affirmed. 


_ Rittenhouse, Lee, Webster & Rittenhouse, of Oklahoma City, for plaintiff 
in error. 


W. A. Smith and Harold D. Smith, both of Oklahoma City, for defendant 
in error. 


ANprEws, J. 


This is an appeal from a judgment of the district court of Oklahoma county 
in favor of the defendant in error, the plaintiff in the trial court, against the 
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plaintiff in error, the defendant in the trial court. Hereinafter the parties will 
be referred to as they appeared in the trial court. 

The action was to recover damages from the defendant for the wrongful 
conversion of two insurance policies which had been issued and delivered to the 
plaintiff by the defendant. One of the policies provided for compensation for 
sickness and the other for total disability. The defense was that the plaintiff had 
made false representations in the application for insurance as to his physical con- 
dition; that the plaintiff and the defendant had agreed that the policies should be 
canceled and that the defendant had paid to the plaintiff the full amount of the 
premium paid by the plaintiff to the defendant; that the plaintiff had signed a 
written release of all liability on the part of the defendant; and that the de- 
fendant was not totally disabled within the meaning of the policies. “ 

It is herein contended that the trial court erred in holding that the action was 
for conversion of the insurance policies rather than an action upon the contracts. 

[1] The language of the petition indicates that the action was one for con- 
version and not on contract, and, nothwithstanding the prayer of the petition, 
which under the decision of this court in Owens et al. v. Purdy et al., 90 Okl. 
256, 217 P. 425, is no part of the statement of the cause of action, we hold that 
the action was for conversion. 

The evidence was conflicting as to whether or not the policies were volun- 
tarily surrendered by the plaintiff, as to whether or not the plaintiff executed a 
written release of the defendant, and as to whether or not the plaintiff was totally 
disabled. Those were questions of fact to be determined by the jury under pro- 
per instructions, and the findings of the jury will not be disturbed by this court, 
for the reason that there was competent evidence reasonably tending to support 
them. 

[2-6] The defendant complains of the instructions given to the jury. We have 
examined those instructions under the rules stated in American Ins. Union v. 
Mead, 135 Okl. 93, 274 P. 475; American Ins. Unton v. Woodard, 118 Okl. 248, 
247 P. 398, 48 A. L. R. 102; American Nat. Ins. Co. v. Robinson, 85 Okl. 64, 204 
P. 269; Reserve Loan Life Ins. Co. v. Isom, 70 Okl. 277, 173 P. 841; Shawnee 
Life Ins. Co. v. Watkins, 53 Okl. 188, 156 P. 181; Mutual Life Ins. Co. v. Mor- 
gan, 39 Okl. 205, 135 P. 279, and Continental Casualty Co. v. Owen, 38 Okl. 107, 
131 P. 1084, and we find no reversible error therein. 

Finding no error in the judgment of the trial court, it is in all things affirmed. 

Riley, Hefner, Cullison, Swindall, and McNeill, JJ., concur. 

Lester, C. J., and Clark, V. C. J., absent. 


Kornegay, J., dissents. 


SIMMONS v. WASHINGTON FIDELITY NAT. INS. CO. 
Supreme Court of Oregon. July 19, 1932. 
13 Pacific Reporter 366. 
3. INSURANCE. 


On issue whether false statements were inserted in application for accident 
and health insurance without insured’s knowledge, evidence that insured was 
illiterate was admissible. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

4. INSURANCE. 

Evidence that false answers contained in accident and health insurance 
application were written by insurer’s agent without insured’s knowledge was 
admissible. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

In Bane. 

Appeal from Circuit Court, Wallowa County; J. W. Knowles, Judge. i 

Action by Charles A. Simmons against the Washington Fidelity National 
Insurance Company. From judgment for plaintiff, defendant appeals. 

Affirmed. ‘ ss Ba . 

Milton R. Klepper, of Portland (J. A. Burleigh, of Enterprise, and Robert 
W. Gilley. of Portland, on the brief), for appellant. 

Max Wilson, of Joseph, for respondent. 


Rano, J. 
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This is an action at law to recover indemnity under an accident and health 
policy issued by the defendant company to plaintiff for an accidental injury sus. 
tained by plaintiff. 

In the first answer filed by the defendant, it set up an equitable defense, and 
prayed for the cancellation of the policy. After a hearing thereon, a decree 
was entered in the court below denying equitable relief and directing that the 
action proceed at law, which decree was affirmed by this court in 136 Or. 400, 
299 P. 294, 296. 

The defense sought to be interposed on the equity side of the court was 
that the application made by plaintiff for Insurance contained false answers and 
misrepresentations made by plaintiff for the purpose of obtaining the insurance. 
The plaintiff, on the other hand, claimed and offered proof tending to show that 
such false answers and misrepresentations as were contained in the application 
were written therein by the agent of the defendant company without plaintiff's 
knowledge or consent, and that plaintiff, by reason of his inability to read the 
application signed by him, had no knowledge of any false statements in the 
application, and that, the mistakes and false answers being the acts of the com- 
pany’s agent, the refendant was bound thereby, and could not avoid payment of 
the indemnity provided by the policy on that ground alone. 


After the cause had been remanded to the court below, the defendant filed 
an amended answer, setting up this identical defense as a defense in the action 
at law. The cause was then put at issue and tried before the court and a jury, 
and plaintiff had verdict and judgment for $600 as indemnity and $150 as at- 
terney’s fees, and defendant appealed. 


[1] The defendant assigns error upon numerous grounds, but for the most 
art the questions presented here were considered and decided upon the former 
appeal. A careful consideration of the evidence offered in the former trial 
shows that the facts in evidence upon both trials were substantially the same. 
It is a general principle of law and one well recognized in this state that, when a 
ruling or decision has been once made in a particular case by an appellate court, 
while it may be overruled in other cases, it is binding and conclusive both upon 
the inferior court in any further steps or proceedings in the same litigation and 
upon the appellate court itself in any subsequent appeal or other proceeding 
for review. Powell v. Dayten, S. & G. R. R. Co., 14 Or. 22, 12 P. 83; Bloomfield 
v. Buchanan, 14 Or. 181, 12 P. 238; Thompson v. Hawley, 16 Or. 251, 19 P. 84; 
Kane v. Rippey, 22 Or. 299, 29 P. 1005; Portland Trust Co. v. Coulter, 23 Or. 131, 
21 P. 280, 282; Baker County v. Huntington, 48 Or. 593, 87 P. 1036, 89 P. 144; 
Oliver v. Synhorst, 58 Or. 582, 109 P. 762, 115 P. 594; State v. McDonald, 59 Or. 
520, 117 P. 281; Williams v. Pacific Surety Co., 70 Or. 203, 139 P. 934; Rugenstein 
v. Ottenheimer, 78 Or. 371, 152 P. 215, Ann. Cas. 1917E, 953; De Vol v. Citizens’ 
Bank, 113 Or. 595, 233 P. 1008; Reed v. Hollister, 106 Or. 407, 212 P. 367; Adskim 
v. Oregon-Washington R. & Nav. Co., 134 Or. 574, 294 P. 605. 


{2] It was held upon the former appeal that, since plaintiff admitted his 
signature to the application, he had the burden of proving that the false state- 
ments contained in his application were made without his knowledge, consent, 
or authority, and that, if he established that fact, he would be entitled to recover 
in his action at law. Hence, when the case was remanded to the circuit court 
for trial, the main question for decision was: Where those false statements 
inserted without plaintiff’s knowledge, consent, or authority by the agent of the 
defendant? That quesion has been answered in the affirmative by the verdict 
of the jury, and hence, whatever doubt may have existed before the verdict, that 
doubt is now eliminated from the case. The only question remaining for decision 
is: Was there any error committed by the court which deprived the defendant of 
a fair and impartial trial? 


[3,4] Clearly, under the issues made by the pleadings and our former de- 
cision, it was not error for the court to permit plaintiff to testify that he was 
illiterate and that he could neither read nor write except to sign his own name, 
nor was it. error for the court to permit him to testify that the false answers 
contained in his application were written into the application by the agent who 
solicited the insurance without plaintiff's knowledge or authority. Defendant's 
agent, in filling in the application, was acting within the apparent scope of his 
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authority, and, if he inserted therein false statements not made or authorized 
by plaintiff, the fact that he did so could be established only by parol evidence, 
and, if within the issues, parol evidence is admissible for that purpose. As said 
upon the former appeal: “Such evidence is not admitted to vary or contradict 
the writing, but is based upon the principle that the writing was procured under 
such circumstances that it cannot lawfully be used against the party whose name 
is signed to it. It is not his instrument, so far as the claimed erroneous state- 
ments are concerned. * * * The writing in such case is not the applicant’s state- 
ment, although signed by him, and the insurance company is estopped to claim 
that the representation is that of the insured. The error is chargeable to the 
insurer and not to the insured.” 1 Joyce on Insurance, 632, § 505. 

Defendant’s principal contention grows out of the fact that plaintiff had 
sustained an injury and received medical attention some six months before the 
policy was issued, and a false statement concerning that matter was contained 
in the application for insurance. That was one of the statements which plaintiff 
testified, and the jury found, that he did not make, and which he did not know 
was in the application at the time he signed it. Based upon the fact that this 
false statement was made in the application, the defendant requested the court 
to give numerous instructions. These requested instructions were given mainly 
in the language of the court and only in part in the language requested. We 
can find no error in any modification made by the court in so instructing the 
jury. Much of the matter eliminated by the court was argumentative. We find 
no error in respect to any of said matters. Among the instructions given in a 
modified form was the following: “If you find, as a matter of fact, that plaintiff 
represented to the defendant, that he was in sound condition mentally and 
physically, and or that he had not been disabled by either accident or illness, and 
or received medical or surgical attention during the ten years preceding the 
signing of the application, and further find as a matter of fact, that at the time 
of the signing of the application the plaintiff was not in sound condition men- 
tally and physically, and or had received medical or surgical attention during 
the ten years preceding the signing of the application, then you are instructed 
that the plaintiff cannot recover in this action and your verdict should be for 
the defendant.” 

[5] This instruction followed the requested instruction in the confusing use 
made of the combined conjunctive and disjunctive “and or,” and followed the 
language of the requested instruction in telling the jury that, if the plaintiff was 
not in sound condition mentally and physically at the time of signing the applica- 
tion, and represented’ that he was, he cannot recover. That representation, if 
made, even if untrue at the time, but not made with knowledge of its falsity, would 
not necessarily avoid the policy under the authority of Mutual Life Ins. Co. v. 
Chandler, 120 Or. 694, 252 P. 559, and authorities there cited. Hence the error, 
if there was error, was favorable to defendant. 

Defendant excepts to an instruction given by the court. The part claimed to 

be objectionable is as follows: “If you find by a preponderance of the evidence, 
that the mistakes in the application were not made by the plaintiff with intent to 
deceive or defraud the defendant company, I instruct you that such false answers 
in the application, would not avoid the policy, and the defendant company cannot 
avoid payment by reason of such false answers, and in that case your verdict 
should be for the plaintiff, upon this question.” 
__ [6] In this connection, defendant contends that a false statement that plain- 
tiff had not been injured or received medical attention within ten years prior to 
the issuance of the policy would avoid it, whether innocently or honestly made. If 
plaintiff had made this particular misrepresentation or had been responsible for 
its being included in his application, defendant’s point would seem to be well 
taken, but plaintiff testified that he did not make the statement, and did not know 
that it was in the application when he signed it, and the verdict so finds. Under 
these circumstances, when the instruction objected to is considered in the light 
of the one first quoted above, the jury could not have been misled, for in the in- 
struction last referred to the court expressly told the jury that, if plaintiff had 
_ that statement and it was untrue, then its verdict should be for the defend- 
ant. 


This case has been very ably briefed and every phase of the law, even though 
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only remotely applicable to the questions involved, has been argued and presented, 
but, after a careful consideration of every objection urged, we can find no reason 
which would justify us in disturbing the verdict. The instructions given by the 
learned trial court fully covered all matters at issue, and we think correctly stated 
the law applicable thereto, and there was ample evidence to sustain the verdict. 
The judgment therefore is affirmed. 
Belt, J., absent. 


WASHINGTON FIDELITY NAT. INS. CO. v. WILLIAMS et al. 
No. 1553—5878. 
Commission of Appeals of Texas, Section A. May 16, 1932. 
49 Southwestern Reporter 1093. 
2. INSURANCE. 


Beneficiaries of accident policy must allege and prove that insured’s death 
was accidental and not within named exceptions. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

3. INSURANCE. 

Statute allowing damages and attorney’s fees for insurer’s refusal to pay 
within 30 days after demand is highly penal and must be strictly construed 
(Rev. St. 1925, art. 4736). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

4. INSURANCE. 

Forwarding of proofs of death or filing suit is not “demand” for payment 
within statute penalizing insurance companies for nonpayment of policy (Rev. St. 
1925, art. 4736). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

5. INSURANCE. 

Demand for payment of policy after filing of suit and more than 30 days 
before trial, refusal and denial of liability in answer, would support statutory 
penalty against insurer (Rev. St. 1925, art. 4736). 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Error to Court of Civil Appeals of Second Supreme Judicial District. 

Suit by Eva Williams and another against Washington Fidelity National Insur- 
ance Company. Judgment for plaintiffs was affirmed by Court of Civil Appeals 
[33 S.W.(2d) 796], and the defendant brings error. 

Reversed and remanded. 


Harry N. Lukins, of Louisville, Ky., R. J. Wetterlund, of Chicago, III, and 
3onner, Bonner & Childress, Virgil Childress, and William N. Bonner, all of 
Wichita Falls, for plaintiff in error. 

Clyde F. Wynn, of Waxahachie, and Weeks, Morrow, Francis & Hankerson, 
of Wichita Falls, for defendants in error. 

SHARP, J. 

Eva and Gladys Williams filed this suit against the Washington Fidelity 
National Insurance Company, alleging that they, as wife and daughter, respec- 
tively, of one Walter Williams, were beneficaries named in a policy of automo- 
bile accident insurance issued by the insurance company to said Walter Williams; 
that Walter Williams died as the result of sustaining personal bodily injuries 
inflicted through external, violent, and accidental means within the terms of the 
policy and in the following manner: That while taking a tire and rim off his 
automobile he accidentally fell backwards on to the ground, the tire and rim 
falling across the lower part of his abdomen lacerating the perineal and resulting 
in a general septicemia, from which he died. That they had made written demand 
upon the insurance company for payment of the full amount provided in the 
policy for accidental death, to wit, $1,250. They prayed for this amount, together 
with 12 per cent. damages and $500 attorney’s fees. The case was tried before 
a jury, and based upon the answers of the jury to special issues the court rendered 
judgment for Eva and Gladys Williams against the Washington Fidelity National 
Insurance Company in the sum of $1,531.28. That the foregoing sum_ included 
12 per cent. penalty and $250 attorney’s fees. The insurance company appealed 
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to the Court of Civil Appeals, and that court affirmed the judgment of the trial 
court. 33 S.W.(2d) 796, 799. A writ of error was granted. 

Plaintiff in error complains that the Court of Civil Appeals erred in holding 
that the trial court did not err in failing to define the terms “personal bodily 
injuries,” “external, violent and accidental means,” and “directly and independently 
of all other causes” when timely and properly complained of. It is shown that 
no definition of those terms was given by the trial court to the jury. 

[1] The record shows that those terms were used in the special issues 
submitted to the jury. This was excepted to by plaintiff in error. Article 2189, 
R. S. 1925, in part, reads as follows: “In submitting special issues the court 
shall submit such explanations and definitions of legal terms as shall be necessary 
to enable the jury to properly pass upon and render a verdict on such issues.” 
The rule is well established that it is a right of a party, upon properly presenting 
the matter, to have proper definitions and explanations of the terms given by 
the trial court to the jury, and failure to do so is reversible error. Robertson & 
Mueller v. Holden (Tex. Com. App.) 1 S.W.(2d) 570; Owens v. Navarro County 
Levee Improvement District, 115 Tex. 263, 280 S. W. 532: International-Great 
Northern R. Co. v. Casey (Tex. Com. App.) 46 S.W.(2d) 669. This contention 
is sustained. 

[2] It is further contended that neither by pleading nor proof have defendants 
in error alleged or proved the negative facts, but for which no liability can be 
shown against plaintiff in error. The policy sued upon provides that it “does 
not cover anyone employed as a public or private chauffeur or driver, automobile 
mechanic, machinist, repairer, or tester; or injuries, fatal or nonfatal, which are 
sustained by the insured while or as the result of having violated the law or 
engaged in any race or speed contest, or which do not produce a visible wound 
or contusion on the exterior of the body.” The rule is established in this state 
that the burden rests upon defendants in error to allege and prove that the death 
of Walter Williams was by accident and did not come within the exceptions named 
in. the policy. The defendants in error having failed to do this, they have not 
met the burden placed upon them by law. International Travelers’ Ass’n_ v. 
Bettis (Tex. Sup.) 35 S.W.(2d) 1040; Travelers’ Ins. Co. v. Harris (Tex. Com. 
App.) 212 S. W. 933. This assigninent is sustained. 

Complaint is made that the trial court erred in rendering judgment for de- 
tendants in error for 12 per cent damages and any attorney's fees, because there 
was no evidence that any legal demand had been made on plaintiff m error for 
the payment of the policy and payment refused. The record shows that defend- 
ants in error recovered a judgment for 12 per cent. damages as a penalty and 
$250 attorney’s fees, which amounts were incorporated in the judgment. We have 
carefully read the statement of facts and fail to find any definite testimony show- 
ing that demand was made upon the insurance company for the payment of this 
policy until suit had been filed thereon. Article 4736, R. S. 1925 reads: “In all 
cases where a loss occurs and the life insurance company, or accident insurance 
company, or life and accident, health and accident, or life, health and accident 
insurance company liable therefor shall fail to pay the same within thirty days 
after demand therefor, such company shall be liable to pay the holder of such 
policy, in addition to the amount of the loss twelve per cent damages on the 
amount of such loss together with reasonable attorney fees for the prosecution 
and collection of such loss.” 

[3-5] The court holds that the above article is highly penal, that it must be 
strictly construed, and that forwarding proofs of death or filing suit does not 
constitute a demand within the meaning of the foregoing article which would 
support a penalty of 12 per cent. thereof as damages, and also for reasonable 
attorney’s fees for the collection and prosecution of such loss. For a full 
discussion of this question, we refer to the following authorities: First Texas 
Prudential Insurance Co. v. Ella M. Long (Tex. Com. App.) 46 S.W.(2d) 297; 
Mutual Life Ins. Co. v. Ford, 103 Tex. 522, 131 S. W. 406; Nat. Life Ins. Co. 
v. Mounton, 113 Tex. 224, 252 S. W. 1040; Northwestern Life Assur. Co. v. 
Sturdivant, 24 Tex. Civ. App. 331, 59 S. W. 61 (Writ Ref.); American Nat. 
Ins. Co. v. Collins (Tex. Civ. App.) 149 S. W. 554; Gen. Accident Fire & Life 
Assur. Corp. v. Lacy (Tex. Civ. App.) 151 S. W. 1170; American Nat. Ins. Co. 
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v. Hollingsworth (Tex. Civ. App.) 189 S. W. 792; Int. Trav. Ass'n y. Powell 
(Tex. Civ. App.) 196 S$. W. 957; Nat. Casualty Co. v. Mahoney (Tex. Civ. App.) 
296 S. W. 335. However, it appears that actual demand was made of the insurance 
company for payment of the policy after suit was filed and more than thirty 
days before the trial, and payment thereof declined by the insurance company, 
Furthermore, in the answer filed in the suit by the insurance company, it denied 
liability on the policy. In the event a recovery is obtained for the principal sum 
stated in the policy, these facts, when properly alleged, authorize a recovery of 
12 per cent. damages together with a reasonable attorney's fee for the prosecution 
and collection of such loss. This assignment is overruled. 

We forego a discussion of the other assignments presented because they will 
not likely arise during another trial. 

We recommend that the judgments of the trial court and the Court of Civil 
Appeals be reversed, and this cause be remanded to the district court of Wichita 
county for another trial. 

Cureton, C. J. 

The judgments of the district court and Court of Civil Appeals are both 
reversed, and the cause remanded, as recommended by the Commission of Appeals. 

We approve the holdings of the Commission of Appeals on the questions 
discussed in its opinion. 


POSTAL INDEMNITY CO. v. RUTHERFORD. No. 4127. 
Court of Civil Appeals of Texas. Texarkana. May 19, 1932. 
49 Southwestern Reporter (2d) 1115. 
1. INSURANCE. ; 

Ordinarily, check mailed on last day for renewing premium would not be 
timely, absent insured’s custom to so pay or unless insurer led insured to believe 
check would be received as cash. 

(For other cases, see Insurance, Dec. Dig. § 360[2].) 

2. INSURANCE. ai 

Where insurer invites transmittal of premiums by mail, inference is_ that 
insurer intends to accept as payment checks, etc., mailed in due course. 

(For other cases, see Insurance, Dec. Dig. § 360[2].) 

3. INSURANCE. oe 

Facts warranted finding that insurer’s direction for “remittance” was direction 
to mail check, rendering insured’s mailing check immediately on last day for 
renewal payment of premium. 

In such case the word “remittance” implied a direction not only to 
send a check in payment of the premium, but also to send it through the 
ordinary channel, namely, by mail; the word “remittance” fairly contem- 
plating a payment, as money by check, the customary way of paying 
claims and debts. 

(For other cases, see Insurance, Dec. Dig. § 360[2].) 


Appeal from District Court, Cass County; Geo. W. Johnson, Judge. 

Suit by W. H. Rutherford against the Postal Indemnity Company. From the 
judgment for plaintiff on a trial de novo in the district court on appeal from the 
justice court, defendant appeals. 

Affirmed. 

O’Neal & Harper, of Atlanta, for appellant. 

Carney & Carney, of Atlanta, for appellee. 

SELLERS, J. 

This suit was originally instituted in the justice court in precinct No. 7, Cass 
county, Tex., for the sum of $167, alleged to be due the plaintiff, W. H. Ruther- 
ford, upon a certain sick and accident contract of insurance issued the plaintiff by 
the defendant, Postal Indemnity Company, on April 15, 1930, which policy pro- 
vides: 

“The term of this policy is for the periods paid for, as shown by the Com- 
pany’s Official Premium Receipt, and ends at 12 o’clock noon, Central Standard 
Time, on date of any renewal is due. This policy may be renewed by the advance 
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payment of a quarterly, semi-annual or annual premium. A receipt signed by the 
Secretary shall be the only evidence binding upon the Company of the payment 
of a premium. 

“If a default be made ir, the payment of the agreed premium for this policy, 
the subsequent acceptance of the premium shall be optional with the Company 
and if accepted shall reinstate the policy, but only to cover “such injuries” and 
sickness as may begin more than ten days after the date of such acceptance.” 

The premium on this policy was paid quarterly, and on July 15th, the date 
the second quarterly premium was due, the plaintiff deposited his. check, together 
with a notice received by him from the company advising him of the date when 
the premium was due and instructing him to return the notice with his remittance, 
in the post office at Atlanta, Tex. The letter containing the check and its notice 
was received by the company at its home office in Dallas. Tex., on July 18, 1930, 
and the check was forwarded, and in due course of business was paid by the 
bank on which it was drawn, and the money received thereon was then applied 
in payment of the amount of premium payable. The citation issued out of the 
justice court states the nature of plaintiff's demands to be: 

“Plaintiff alleges that he holds a sick and accident policy in the Postal In- 
demnity Company, said policy being No. C-110063, and providing that the insur- 
ance company will pay to the insured the sum of $100.00 per month for total 
disability resulting from sickness or accident, and $50.00 per month for partial 
disability resulting from sickness or accident; that plaintiff became sick on or 
about July 20th, 1930, and was totally confined to his home for a period of 20 
days; that plaintiff was partially confined to his home for a period of two months; 
that defendant became liable and bound to pay plaintiff the sum of $167.00, and 
which they have refused to pay and still refuse to pay.” 

On trial in the justice court, plaintiff recovered a judgment for the amount 
sued for, and the defendant appealed to the district court of Cass county, where 
the case was again tried de novo and resulted in a like judgment for the plaintiff, 
from which the defendant has duly prosecuted this appeal. 

The appellant contends on this appeal that by the express provisions of the 
policy. there was a forfeiture of the policy by the failure of the appellee to pay 
the quarterly premium due July i5th in cash at the home office of the company 
at Dallas, Tex., on or before 12 o’clock noon of such date. and that the acceptance 
of the check after that certain time on July 18, 1930, had the effect merely of 
reinstating the policy under the option clause expressly given the company, but 
under the terms of the policy appellee was not entitled under the reinstatement to 
recover for any sickness which did not begin more than ten days after such 
volicy was reinstated. We have reached the conclusion that the appellant’s con- 
tention must not be sustained. 


[1-4] Ordinarily a check mailed on the last day for payment of a renewal 
premium would not be regarded a timely payment of the premium unless it is 
established that it has been the custom of the insured to pay his premium in that 
way or that the company has led the insured to believe the check would be re- 
ceived as cash. 3 Cooley on Insurance, p. 2316; Joyce on Insurance (2d Ed.) §§ 
114, 1164. Special circumstances, however, appear in this ease that go to bring it 
within the exception to that general rule. In this case the supervising officer of 
the home office of the company at Dallas wrote the insured a letter inclosing 
therein a notice that the quarterly premium was due and payable on or before 
July 15, 1930. The letter was addressed to the insured at Atlanta, Tex., and reads 
in words: “Please return this notice with your remittance. Notify the Company 
of any change of address.” (Signature follows.) It was in accordance with this 
letter that the insured at once on July 15th forwarded by mail to the company at 
Dallas the notice received by him and his check for the amount of the premium 
payable. From the language of that letter the trial court reasonably could have 
inferred, as the insured evidently did, a direction by the home office as to the 
mode of sending the premium due. The word “remittance” implied a direction not 
only to send a check as payment of the premium, but also to send through the 
ordinary channel, namely, by mail. See definition of “remit.” Calvin v. United 
States Mut. Acc. Ass’n, 66 Hun, 543, 21 N. Y. S. 734: Primeau v. National Life 
Ass'n, 77 Hun, 418, 28 N. Y S. 794: 6 Words and Phrases, Third Series, page 
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684. The word “remittance” would fairly contemplate a payment, as money by 
check. That is a usual and customary way of paying claims and debts. As laid 
down in 3 Cooley on Insurance, page 2316, where an insurance company invites 
patrons to transmit premiums by mail by directions in relation thereto, it will be 
inferred that the company intends to accept as payment checks, bills, and the like 
mailed to it as money in due course. In such situation and in the absence of 
proof to the contrary, it is believed that the trial court was warranted in inferring 
as a fact that the home office intended to direct the sending of the check as pay- 
ment of the premium due through the ordinary channel of the post office, and 
that in so doing the insured complied with the direction. This court would not 
be authorized to set aside that finding of fact, as involved in the judgment of 
the trial court, and therefore the payment in this case could be regarded as made 
when the letter containing the remittance was deposited in the post office at 
Atlanta ‘on July 15, 1930. 

The judgment of the trial court is accordingly affirmed. 
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AUTOMOBILE 


GENERAL ACC. ASSUR. CO., Limited, v. CALDWELL. No. 6668. 
Circuit Court of Appeals, Ninth Circuit. June 20, 1932. 
Petition for Rehearing and Motion for Writ of Certiorari for Diminution 
of Record Denied Aug. 15, 1932. 
59 Federal Reporter (2d) 473. 
1. INSURANCE. 

State law held not to make liability of insurance carrier dependent on bank- 
ruptcy or insolvency of insured (St. Cal. 1919, p. 776). 

St. Cal. 1919, p. 776, provides that no policy of insurance against loss 

or damage resulting from accident to or injury suffered by another -per- 
son, and for which person is liable, other than policy of insurance under 
workmen’s compensation act, shall be issued or delivered to any person 
within state, unless there shall be contained within policy provision that 
insolvency or bankruptcy of person insured should not release insurance 
carrier from the payment of damages for injury sustained or loss occa- 
sioned during life of policy. 

(For other cases, see Insurance, Dec. Dig. § 332%.) 

3. INSURANCE. 

Soliciting agent or broker is usually agent of insured in negotiations for pol- 
icy, but such agency terminates when policy is delivered. 

(For other cases, see Insurance, Dec. Dig. § 98.) 

4, INSURANCE. 

Evidence as to custom was admissible as tending to show that insurance bro- 
ker acted as agent for insurer in respect to notice of accident. 

(For other cases, see Insurance, Dec. Dig. § 662[1].) 

5. INSURANCE. 

Testimony that general agent of insurance company stated to broker that 
company would not stand on delayed notice held admissible in action on liability 
policy. 

(For other cases, see Insurance, Dec. Dig. § 664.) 

Appeal from the District Court of the United States for the Northern Dis- 
trict of California, Southern Division; Adolphus F. St. Sure, Judge. 

Suit by Roy T. Caldwell against the General Accident Assurance Company, 
Limited. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Myrick & Deering and Scott, Frank P. Deering and James Walter Scott, all 
of San Francisco, Cal., for appellant. 

Ford Johnson & Bourquin, of San Francisco, Cal. (M. Mitchell Bourquin and 
Clinton L. Markley, both of San Francisco, Cal., of counsel), for’ appellee. 

Before Wilbur and Sawtelle, Circuit Judges. 

Witpur, Circuit Judge. 

Roy T. Caldwell, plaintiff and appellee herein, recovered a judgment in the 
superior court of the state of California against one Charles Roehm for the sum 
of $5,124.51 for injuries received on account of being struck by a Willys-Knight 
automobile owned and operated by the said Charles Roehm. At the time of said 
accident Charles Roehm carried a policy of public liability insurance upon said 
automobile with the defendant, General Accident Assurance Corporation, Limited, 
providing for a coverage in the amount of $20,000 for injuries to any one person. 
This policy of insurance was taken out by Charles Roehm and placed with the 
defendant insurance company through Ralph T. Goldsmith, an insurance broker 
in the city and county of San Francisco, at the latter’s solicitation, and the pre- 
miums were paid by Roehm to Goldsmith and by Goldsmith to the defendant in- 
surance company. Likewise the policy of insurance was delivered by the defend- 
ant insurance company to Goldsmith for delivery to said Charles Roehm, which 
delivery to Roehm was made prior to the date of the accident. The judgment for 
$5,124.51 having become final and no part of it having been paid, Roy T. Caldwell, 
appellee herein, brought this suit on the said judgment against the General Acci- 
dent Assurance Corporation, appellant herein. By way of defense, it was alleged 
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in the answer that the insured, Charles Roehm, did not give immediate notice of 
the accident to it as required by the policy. The District Court gave judgment 
for the plaintiff and the defendant has appealed. The appellant claims that ap- 
pellee has failed in both allegation and proof in that he has neither alleged nor 
proved that the assured was bankrupt or insolvent. This claim is based upon 
section 1, ch. 367, California Laws of 1919, p. 776, which is as follows: 

“Chapter 367. An act relating to actions against an insurance carrier when 
the insured person is insolvent or bankrupt, or without property sufficient to satis- 
fy execution on account of loss or damage insured against, and requiring policy 
to be exhibited in certain cases. 

“(Approved May 21, 1919. In effect July 22, 1919.) 

“The people of the State of California do enact as follows: 

“Section 1. No policy of insurance against loss or damage resulting from 
accident to, or injury suffered by another person and for which the person in- 
sured is liable other than a policy of insurance under the workmen’s compensa- 
tion, insurance and safety act of 1917 or any subsequent act on the same subject, 
or, against loss or damage to property caused by horses or other draught animals 
or any vehicle, and for which loss or damage the person insured is liable, shall 
be issued or delivered to any person in this state by any domestic or foreign in- 
surance company authorized to do business in this state, unless there shall be con- 
tained within such policy a provision that the insolvency or bankruptcy of the 
person insured shall not release the insurance carrier from the payment of dam- 
ages for injury sustained or loss occasioned during the life of such policy and 
stating that in case judgment shall be secured against the insured in an action 
brought by the injured person or his heirs or personal representatives, in case 
death resulted from the accident, then an action may be brought against the com- 
pany, on the policy and subject to its terms and limitations, by such injured per- 
son, his heirs or personal representatives as the case may be, to recover on said 
judgment. Upon any proceeding supplementary to execution, the judgment debtor 
may be required to exhibit any policy carried by him insuring against the loss or 
damage for which judgment shall have been obtained.” 

[1] This proviso does not make the liability of the insurance company de- 
pendent upon the bankruptcy or insolvency of the insured; on the contrary, it ex- 
pressly provides that such bankruptcy or insolvency shall not release the insured 
and was evidently enacted to meet the situations which resulted from contracts of 
insurance indemnifying the assured from loss, where it was held that there was 
no loss until payment of liability, and consequently in cases of bankruptcy there 
was no loss and no right of recovery. The purpose of the statute was to make it 
clear that where the action was brought against the company by the injured party, 
bankruptcy of the insured would be no defense. The main question involved in 
this appeal is whether or not the insured complied with the provision of the policy 
regarding the giving of notice to the insurance company, which provision reads as 
follows: “D. Notice of Accidents. The assured shall give immediate written no- 
tice or notice as soon as is reasonably possible of any accident, irrespective of 
whether any personal injury or property damage is apparent at the time, and like 
notice of any claim and immediate written notice of any suit resulting therefrom 
and every such notice together with every summons or other process must be 
forwarded to the home office of the corporation or to its authorized agent.” 


On the reverse side of the policy as it is folded there is the following: “Im- 
portant. You are required under the terms of this policy to report each accident 
promptly whether trivial or not, and whether or not you think you are at fault. 
If possible, first telephone immediately a representative of the corporation lo- 
cated in the city where the accident occurs, then follow up with a completed no- 
tice promptly thereafter.” 

The evidence in the case at bar shows that Charles Roehm owned and op- 
erated about ten cars and handled all matters regarding insurance thereon through 
Mr. Goldsmith and reported all accidents to him. On the morning following this 
particular accident Mr. Roehm talked with Mr. Goldsmith by telephone, dis- 
cussed the accident with him, and Mr. Goldsmith said, “All right, we will take 
care of you.” About three weeks later some one from another insurance com- 
pany called Roehm by telephone and asked him about an accident to his Buick 
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car. There had been no accident to the Buick, so Roehm went immediately to 
see Goldsmith and discovered that he had confused the cars and reported the 
accident to the company carrying the insurance on the Buick. Goldsmith imme- 
diately made a written report of the accident and he and Roehm went to the office 
of the defendant insurance company where he delivered the report to Murray, 
the claims manager of defendant company, and discussed the accident with him. 
This was on December 8, 1926, twenty-six days after the accident which occur- 
red on November 12, 1926. 

[2, 3] The briefs are in the main directed to the question of the sufficiency 
of the evidence to support the findings as to notice and waiver thereof. As no 
exceptions were taken to these special findings of the court, and no requests were 
made by the appeliant for special findings, this point is not available to the ap- 
pellant. Grainger Bros. Co. v. Amsinck & Co. (C. C. A.) 15 F.(2d) 329; Wear 
y. Imperial Window Glass Co. (C. C. A.) 224 F. 60, 63; Maryland Casualty Co. 
y. Jones (C. C. A.) 35 F.(2d) 791; First Nat. Bank of San Rafael v. Philippine 
Ref. Co. (C. C. A.) 51 F.(2d) 218; Gillespie et al. v. Hongkong & Shanghai 
Bank Corp. (C. C. A.) 23 F.(2d) 671; McMillan v. National Wool W. & S. Co. 
(C. C. A.) 28 F.(2d) 793; People’s Bank of Keser v. International Finance Corp. 
(Cc. C. A.) 30 F.(2d) 46. Findings Nos. II and VII are to the effect that notice 
was given to the appellant through its duly authorized agent immediately after 
the accident on November 12, 1926. Several assignments of error are predicated 
upon rulings made on objections to evidence as to the custom of liability insur- 
ance companies doing business in San Francisco, to accept notices given by the 
assured to the broker who had procured the insurance. A soliciting agent or 
broker is usually the agent of the insured in negotiations for the policy, but when 
the policy is delivered to the insured that agency terminates. In future dealings 
between the insured and the insurer through the broker, whether the broker is 
acting for the insured or as agent of the insurer will depend on the special cir- 
cumstances proved. It has been held that where it was the established custom 
among insurance companies for the broker who had solicited the insurance to re- 
ceive notice of the accident, and such notice was acted upon without objection 
from the insurance company which knew of the custom, such notice to the broker 
would be a sufficient notice to the company. Pringle v. A‘tna Life Ins. Co., 123 
Mo. App. 710, 101 S. W. 130; Boston Store v. Hartford Acc. & Ind. Co., 227 
Ill. App. 192. 

[4] The evidence as to custom was admissible as tending to show that the 
broker acted as agent for the insurance company in receiving and acting upon the 
notice of the accident. The evidence concerning the transactions between the in- 
sured and the broker was relevant for the same purpose. The trial court found 
it to be a fact that he was so acting, which finding appellant is not in position te 
challenge. 

The evidence of Goldsmith that twenty-seven days was not an unreasonable 
delay was incompetent, but in view of the finding of the court as to notice imme- 
diately after the accident is not prejudicial. 

[5] Appellant assigns as error the admission of the testimony of the witness 
Goldsmith, to the effect that Wentz, the general agent of the insurance company, 
stated to him, “I don’t think we will stand on delayed notice, * * *” in response to 
a letter from Goldsmith to the insurance company explaining that the cause of 
the delay was Goldsmith’s mistake in notifying the wrong insurance company. 
This was clearly admissible, and no argument is offered by appellant to sustain 
this assignment and specification. 


Since there is no prejudicial error in the admission of evidence and the sufh- 
ciency of the evidence to support the findings is not reviewable, the judgment wilt 
be affirmed, as the findings made are amply sufficient to support the judgment. 

Judgment affirmed. 
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UNIVERSAL AUTOMOBILE INS. CO. et al. v. DENTON. No. 4~2532. 
Supreme Court of Arkansas. May 16, 1932. 
Rehearing Denied June 20, 1932. 
50 Southwestern Reporter (2d) 592. 
4. INSURANCE. 


Statute and automobile liability policy held not to authorize direct action 
against insurer for injuries to third party before recovering judgment against jn- 
sured, though latter was insolvent (Acts 1927, No. 196, pp. 667, 668, §§ 1, 2). 

The policy complied with Acts 1927, No. 196, p. 667, § 1, requiring 
that liability policy contain provisions that insured’s insolvency or bank- 
ruptcy shall not release insurer from liability, and that injured person may 
sue insurer for amount of judgment against insured if execution is re- 
turned unsatisfied, while section 2 requires that such policy contain pro- 
vision authorizing injured person to sue insurer directly for amount of 
judgment against insured. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

Appeal from Circuit Court, Clark County; Dexter Bush, Judge. 

Action by Larkin Dentcn against the Universal Automobile Insurance Com- 


pany and others. Judgment for plaintiff, and defendants insurance company and 
others appeal. 


_ Affirmed in part, reversed in part, and action dismissed as against defendant 
insurance company. 


Roberts & Stubblefield and Buzbee, Pugh & Harrison, all of Little Rock, for 
appellants. 

McMillan & McMillan, of Arkadelphia, for appellee. 

Situ, J. 


This suit was brought by appellee against the following defendants: Mrs. 
L. E. Davis, as administratrix of the estate of Louis Davis. her deceased husband; 
Universal Automobile Insurance Company, hereinafter referred to as the insurance 
company; the Standard Oil Company of Louisiana, hereinafter referred to as the 
oil company; Horace Thornton; and W. H. Greene. 

The suit arose out of the following facts: The plaintiff was driving in a 
northerly direction a truck loaded with lumber. An oil truck belonging to the oil 
company was being driven along the same road in a southerly direction. Horace 
Thornton was driving this oil truck. Following this oil truck and traveling the 
same direction was an automobile owned by W. H. Greene and driven by Louis 
Davis. The insurance company had issued to Greene a policy of insurance, which 
will hereinafter be discussed. Denton, the plaintiff, testified that he first saw the 
oil truck as it came over the top of a hill which the road traversed, and that 
this truck bore to the right of the road as it approached him, but that it would 
not have struck his car, even though Thornton had not pulled over to the right. 
That just before the oil truck passed him he saw the car driven by Davis come 
from behind the oil truck, and that he turned his car to the right as far as he 
could—so. far, in fact, that he ran the wheels on the right side of his truck off 
the road. It was getting dark and the oil truck had its lights on and was traveling 
at a moderate rate of speed. Just as plaintiff turned his car to the right as far 
as safety permitted Davis drove his car between the trucks. and as space was not 
afforded for its passage a collision occurred between Davis’ car and plaintiff's 
truck. The oil truck passed on in safety without being involved in the collision. 
Davis was killed as a result of the collision, and plaintiff was seriously injured. 
He recovered judgment against all the defendants for $2,000, and all have ap- 
pealed except Greene. No contention is made that the judgment is excessive. 


Liability against Davis is assrted upon the ground that he negligently and 
recklessly drove his car between the passing trucks, and the testimony fully sus- 
tains that contention. Two witnesses who were riding in the car with Davis testi- 
fied that they first saw the oil truck when it was 100 or 200 yards ahead of 
them, and that the oil truck was on the right-hand or west side of the center 
of the road, and continued on that side all the time. Davis overtook the oil truck 
just before it passed the plaintiff's truck, and as he turned to the east or left 
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side of the road the collision occurred. Davis at the time was driving about 35 
or 40 miles per hour. 

Thorton testified that he was going down grade on the west or right-hand 
side of the hill, and met Denton coming up the grade on the east side, and that 
he had gone 30 or 40 feet beyond appellee’s car when the collision occurred, and 
that he did not know the Davis car was attempting to pass him. as 

Liability against the oil company is asserted upon the theory that Thornton, 

the driver of its truck, was negligent in not anticipating that Davis was _ trying 
to pass him just after the cars reached the top of the hill and in not affording 
Davis space so to do by turning farther to the right. At the place of the collision 
the road was slightly less than 26 feet wide, with low embankments and sloping 
ditches about 8 or 10 inches deep. The road was straight. Thorton first saw in 
his mirror the light of the Davis car when it was about 200 yards away and 
knew that it was overtaking him. Appellee says the oil company truck was travel- 
ing about 40 feet per second, which is about 27 miles per hour, and that the 
Davis car was traveling about 60 feet per second, which was nearly 41 miles per 
hour. The testimony is conflicting as to whether Davis blew his horn. Thornton 
testified that he did not hear it. It is appellee’s theory that when the Davis car 
reached the crest of the hill Thornton knew it was following him. and knew, 
or should have known, that Davis was about to pass him and should have driven 
his car to the extreme right-hand side of the road to give sufficient space for 
assing. 
, [1, 2] Under these facts the jury was warranted in finding that the collision 
was the result of Davis’ negligence, and that appellee was not guilty of any 
negligence contributing to his injury, and the judgment against the Davis estate 
must, therefore, be affirmed. 

[3] We are also of the opinion that under the facts stated the oil company is 
not liable, and that the sole cause of the collision was the negligence of Davis. 

At section 121, volume 3-4, page 194, Huddy’s Cyclopedia of Automobile 
Law, it is said: “The driver of a motor vehicle overtaking another vehicle is in 
duty bound to look out for the car ahead, and if such vehicle is motor driven, he 
must realize that the driver is engaged in handling a high-power, dangerous 
machine, requiring constant attention and quick action, and that his lookout is 
ahead and not behind. An automobilist has no right to assume that the forward 
conveyance will turn out to permit him to pass. He cannot drive his car ahead 
and take the chance that the forward vehicle will move to one side in time to 
permit him to make a safe passage. It is the duty of the rear driver to keep a 
safe distance between the vehicles, and to keep his machine well in hand, so as 
to avoid doing injury to the machine ahead, so long as the driver is proceeding in 
accordance with his rights. Before attempting to pass the vehicle ahead, the rear 
driver must see that the road is clear, and if there is not sufficient room for a 
safe passage, or the driver ahead does not turn out so as to afford opportunity to 
pass, or if, after attempting to pass, the driver of the overtaking vehicle finds 
that he cannot make the passage in safety, the latter must slacken his speed so as 
to avoid the danger of a collision, even bringing his car to a stop if necessary. 
In passing, the overtaking car should leave reasonable space between it and the 
overtaken vehicle, so as to avoid any danger of striking it.’ The numerous cases 
cited in the note to the text quoted sustain the text. 

A similar statement of the law appears in section 8 of chapter 21, entitled, 
“Following, Overtaking, and Passing Other Vehicles,” in vol. 1 of Blashfield’s 
Cyclopedia of Automobile Law, page 433. 

The relative rights and duties of drivers of cars passing each other on the 
highways of the state have been declared in this state by a statute on the subject. 

At the 1927 Session of the General Assembly of the State of Arkansas a 
comprehensive act was passed entitled, “A Uniform Act Regulating the Operation 
of Vehicles on Highways.” Act No. 223, Acts 1927, page 721. Section 13 of this 
act reads as follows: . 

“(Limitations on privileges of Overtaking and Passing). 


“(a) The driver of a vehicle shall not drive to the left side of the center 
line of a highway in overtaking and passing another vehicle proceeding in the 
same direction unless such left side is clearly visible and is free of oncomir.z 
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traffic for a sufficient distance ahead to permit such overtaking and passing to be 
made in safety. 

“(b) The driver of a vehicle shall not overtake and pass another vehicle pro- 
ceeding in the same direction upon the crest of a grade or upon a curve in the 
highway where the driver’s view along the highway is obstructed within a dis- 
tance of 500 feet. 

“(c) The driver of a vehicle shall not overtake and pass any other vehicle 
proceeding in the same direction at any steam or electric railway grade crossing 
nor at any intersection of highways unless permitted to do so by a traffic or police 
officer.” 

In the case of Madison Smith Cadillac Co. v. Llovd, 184 Ark. 542, 43 S.W.(2d) 
729, it was said that the law of the road is that the automobile in front has the 
superior right to the use of the highway, even for the purpose of leaving it on 
either side to enter intersecting roads and passageways, and the traveler behind 
must, in handling his car, do so in recognition of the superior right of the traveler 
in front. See, also, Kittrell vy. Wilkerson, 177 Ark. 1174. 9 S.W.(2d) 788: Bourland 
v. Caraway, 183 Ark. 848, 39 S.W.(2d) 316. 

Under the law of this state, as declared in the statute quoted above, Davis 
should not have attempted to pass the oil company truck until he had seen that 
he could do so safely, and his action to the contrary, under the undisputed evi- 
dence in the record before us, must be held to be the sole proximate cause of the 
collision. It follows, therefore, that it was error not to have directed a verdict 
in favor of the oil company and of Thornton, the driver of its truck. 

[4] As has been said, judgment was rendered against the insurance company, 
which issued the policy which Greene carried, and the insurance company has 
appealed. : 

Two of the relevant paragraphs of the policy mentioned read as follows: 

First: “The company does hereby agree to insure the assured named and 
described in the ‘Schedule of Statements’ herein, for the term therein specified 
against direct loss by reason of liability imposed by law upon the assured for 
damages by reason of the ownership or maintenance of the automobile described 
in statement 6 of the ‘Schedule of Statements,’ and the use thereof for the pur- 
poses described in statement 7 of the ‘Schedule of Statements’ (including loading 
and unloading thereof), to an amount not exceeding the limits hereinafter stated, 
if such loss be sustained on account of bodily injuries or death,” etc. 

Second: “It is understood and agreed that the insolvency or bankruptcy of 
the assured or other persons entitled to benefit hereunder shall not release the 
company from the payment of damages for injuries or loss occasioned during the 
life of the policy. In case execution against the assured or such other defendants 
is returned unsatisfied in an action brought by the injured (or if death results 
from the accident by such other parties in whom the right of action vests) an 
action may be maintained by the injured person (or such other parties in whom 


the right of action vests) against the company for the amount of the judgment 
of said action not exceeding the amount of the policy.” 


At the 1927 Session of the General Assembly an act was passed to regulate 
accident and liability insurance companies, doing business in this state. Act No. 
196, Acts 1927, page 667. This act reads as follows: 

“Section 1. On and after the passage of this act no policy of insurance 
against loss or damage resulting from accident to or injury suffered by an em- 
ployee or other person and for which the person insured is liable, or against 
loss or damage to property caused by horses or by any vehicles drawn, propelled 
or operated by any motive power, and for which loss or damage the person in- 
sured is liable, shall be issued or delivered to any person in this State by any 
corporation authorized to do business in this State. unless there be contained 
within such poliey a provision that the insolvency or bankruptcy of the person 
insured shall not release the insurance carrier from the payment of damages for 
injury sustained or loss occasioned during the life of such policy, and stating 
that in case execution against the insured is returned unsatisfied in an action 
brought by the injured, or his or her personal representative in case death re- 
sults from the accident, because of such insolvency or bankruptcy, that then an 
action may be maintained by the injured person, or his or her personal representa- 
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tive, against such corporation under the terms of the policy for the amount of 
the judgment in the said action not exceeding the amount of the policy. 


“Section 2. Whenever any policy of insurance shall be issued in this State 
indemnifying any person, firm or corporation against any actual money loss sus- 
tained by such person, firm or corporation for damages inflicted upon the prop- 
erty or person of another, such policy shall contain a provision that such injured 
person, or his or her personal representative, shall be subrogated to the right of 
the assured named in such policy, and such injured person, or his or her personal 
representative, whether such provision be inserted in such policy or not, may main- 
tain a direct cause of action against the insurance company issuing such policy 
for the amount of the judgment rendered against such assured, not exceeding the 
amount of the policy.” 

It thus appears that section 2 of this act writes into the policies named in 


section 1 the provisions of section 1, whether they are recited in the policies or 
not. 


Section 1 of this act is copied almost literally from an act passed in New 
York in 1918 (Laws 1918, C. 182), and the constitutionality of the act was upheld 
by the Supreme Court of the United States in the case of Merchants’ Mutual 
Automobile Liability Insurance Co. v. Smart, 267 U. S. 126, 45 S. Ct. 320, 69 
L. Ed. 538. The New York statute has no section corresponding to section 2 of 
our act, set out above. 

The policy issued to Greene was evidently prepared to conform to the New 
York statute, as well as our own, and it contains the paragraph concerning the 
insolvency of the assured, set out above. 


It was insisted—and the court below held—that the provisions of this policy, 
read in conjunction with our statute, entitled plaintiff to bring an original or 
primary suit against both Greene and the insurance company, and, as has been 
said, there was a judgment against both. 

The case of New York Indemnity Co. v. Ewen, 221 Ky. 114, 298 S. W. 182, 
was one in which an original suit was brought against both the insured, whose 
negligence was alleged to have occasioned the plaintiff’s injury, and an insurance 
company which had written a policy of insurance very similar to the one here 
sued on. It was alleged and proved in that case, as it was also in the instant 
case, that the insured defendant was insolvent, and it was insisted there, as it is 
here, that the provision in regard to insolvency, that fact being alleged, authorized 
fhe joinder of the insurance company in the suit brought to determine the lability 
of the insured and the extent thereof. 

After a review of the authorities, it was said by the Supreme Court of 
Kentucky, 221 Ky. 114, 298 S. W. 182, 184, that the policy provided indemnity 
only against loss, and not against liability for loss, and did not authorize the 
joinder of the insurance company in a direct suit. and, in that connection, said: 
“Paragraph G” (the one relating to the insolvency of the assured) “goes on to 
provide that the claimant, in the event of insolvency or bankruptcy of the assured, 
shall have the right to maintain an action against the company for the recovery 
of such indemnity. Such indemnity, as we have seen. is the indemnity against loss 
from liability. This being true, we think these observations of the Supreme Court 
of Arizona in the case of Smith Stage Co. v. Eckert. 21 Ariz. 28, 184 P. 1001, 
7A. L. R. 995, are quite apposite: ‘It also appears from what we have said that 
the words “loss and damage” mean a real loss—one, at least so far as the in- 
demnity company is concerned, that has been put into judgment against the as- 
sured.’ Paragraph G, in our judgment, was not intended to change the effect of 
the policy in any respect except to provide that, if after a judgment had been 
obtained against the assured and the injured party was then unable to collect that 
judgment by reason of the insolvency or bankruptcy of the assured, then and only 


in that event the insurance company would be responsible to the injured party in a 
direct action.” 


We concur in this view, and the following cases construing similar policies 
are to the same effect: Smith Stage Co. v. Eckert. 21 Ariz. 48, 184 P. 1001, 7 
A. L. R. 995; Hanson v. Haymann (Tex. Civ. App.) 280 S. W. 869; Bowers v. 
Gates, 201 Mich. 146, 166 N. W. 880; Aplin v. Smith, 197 Iowa, 388, 197 N. W. 
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316; Van Derhoof v. Chambon & State Farm Mut. Auto. Ins. Co. (Cal. App.) 
8 P.(2d) 925; American Auto Ins. Co. v. Struwe (Tex. Civ. App.) 218 S. W. 534, 

We do not think the provisions of the policy sued on, or those of our statute, 
above quoted, in regard to the insolvency of an insured, whose wrongful act 
caused loss or damage, were intended to confer an original cause of action against 
the insurer to recover the loss or damage, nor does the fact that it was alleged 
and proved that the tort-feasor, the insured, was insolvent affect either the recitals 
of the statute or the obligations of the contract of insurance, although it is 
known in advance, and alleged, that a nulla bona return will be made upon an 
execution which may be issued upon any judgment recovered against the insured. 
The statute does not appear to contemplate that the insurer shall be made a party 
to an original suit to determine the question of liability and the extent thereof, 
but does provide that, after an execution is returned unsatisfied (which execution 
could not be issued until after there had been a judgment upon which to base the 
execution), “that then an action may be maintained by the injured person, or his 
or her personal representative, against such corporation under the terms of the 
policy for the amount of judgment in said action not exceeding the amount of the 
policy,” and this right of action is not defeated by the insolvency or bankruptcy 
of the person insured, notwithstanding the fact that the policy would otherwise 
be one of indemnity merely. 

In other words, the effect of the provisions of the policy and of the statute 
regarding insolvency is that, notwithstanding that the policy is one of indemnity 
to the insured, the fact that he was insolvent or bankrupt, and thereby unabie to 
respond in damages for his wrongful act, shall not operate to relieve the insurer. 
If, by an execution issued upon a judgment for the loss or damage, the injured 
plaintiff could collect, and did collect, his damages, he would not be concerned 
about the policy of insurance. But, if he is unable to collect his iudgment, “then 
an action may be maintained” against the insurer. Until the iniured party has 
recovered a judgment to compensate his “loss or damage.” he can have no cause 
of action against the defendant indemnitor, which is neither a necessary nor a 
proper party to a direct suit for the damages. 

We have here a policy conforming to the statute which created a cause of 
action which would not otherwise exist, and the cause of action thus created can 
only be maintained under conditions specified, which are that. upon an execution 
being returned unsatisfied, the plaintiff in the judgment may maintain an action 
against the insurer for the amount of the damage not exceeding the amount of the 
policy. 

We are cited to certain cases which it is asserted have held to the contrary, 
but there are points of difference in the policies construed or in the applicable 
statutes of the states where the cases arose. At any rate, we have given our statute 
what we regard as a fair and proper construction, and that is that the insurer 
may be sued only upon a judgment previously recovered against the insured, in 
which suit the insurer was neither a necessary nor a proper party. 

The provision of the policy that “* * * an action may be maintained by 
the injured person (or such other parties in whom the right of action vests) 
against the company for the amount of the judgment of said action not exceeding 
the amount of the policy’ does not contravene our statute. but conformed to it, 
and, as no original or direct cause of action is conferred against the indemnitor, 
the judgment against it must be reversed, and that cause of action will be dis- 
missed as having been prematurely brought. This order does not, of course, affect 
the right of appellee to sue the insurance company, if unable to collect his judg- 
ment against Greene. 


JOHNSON v. AMERICAN AUTOMOBILE INS. CO. 
Supreme Judicial Court of Maine. July 22, 1932. 
161 Atlantic Reporter 496. 
1. INSURANCE. 


Generally, where language of insurance policy is ambiguous, or susceptible of 
different interpretations, construction should be most strongly against insurer. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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2. INSURANCE. 

Terms of insurance policy, if presenting no ambiguity, must be taken and un- 
derstood according to plain and ordinary sense. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 
6. INSURANCE. : cul 

In suit by judgment creditor of insured to apply automobile insurance to sat- 
isfaction of judgment, evidence held to support finding that automobile at time of 
accident was not being used with insured’s consent (Rev. St. 1930, c. 60, § 178 
et seq.)._ é arn & ; ; 

Extended coverage clause of automobile liability insurance policy 

provided, in substance, that insurance should be available to “any person 

or persons while riding in or legally operating the automobile covered by 

this policy, and to any person, firm, or corporation legally responsible for 


the operation thereof; but only while it is being used * * * with the con- 
sent of such named Assured. * * *” 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 
7. INSURANCE. 

Terms of insurance policy cannot be enlarged or diminished by judicial con- 
struction. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Appeal from Supreme Judicial Court, Androscoggin County, in Equity. 

Suit by Ruth Johnson, pro ami, against the American Automobile Insurance 
Company. From a decree dismissing the bill, the plaintiff appeals. 

Appeal dismissed, and decree affirmed. 

Argued before Pattangall, C. J., and Dunn, Sturgis, and Barnes, JJ. 

Berman & Berman, of Lewiston, for plaintiff. 

Skelton & Mahon, of Lewiston, for defendant. 

Dunn, J. 


The defendant is a corporation writing liability insurance on automobiles. It 


executed and delivered to James F. Becker, a policy covering his car. On June 
6, 1931, while this policy was in force and effect, George Benson Rix, an em- 
ployee of Mr. Becker, crashed the automobile into a telephone pole, to the conse- 
quent physical injury of the plaintiff, a young woman who was riding gratuitously 
in the vehicle. She brought an action in tort against the automobile driver; 


judgment was entered on a verdict for $1,800, with taxable costs. This judgment 
remaining unsatisfied for twenty days, the creditor, the present plaintiff, sued in 
equity, to reach and apply the insurance money, in the amount of her judgment. 
R. S. c. 60, § 178 et seq. The cause was heard on bill, answer, replication, and 
proof. The bill was decreed dismissed. The plaintiff appealed. 

The appeal, as argued, is reduced to the single question: Was the automobile, 
at the time of the accident, being operated, within the scope of the “extended 
coverage” clause in the liability policy, “with the consent of such named Assured” 
(i. e., the consent of the owner of the automobile) ? 

The “extended coverage” clause reads: 


“That in addition to the Assured named in this policy, such insurance as is 
granted hereunder shall be available, in the same manner and under the same con- 
ditions and to the same extent as it is available to such named Assured, to any 
person or persons while riding in or legally operating the automobile covered by 
this policy, and to any person, firm or corporation legally responsible for the op- 


eration thereof; but only while it is being used * * * with the consent of such 
named Assured. * * *” 


Rix, the employee, had been told, around half past 8 in the morning, to drive 
the car to his home—the approximate distance of a mile—there wash and polish 
it, and bring it back “about 11:30 at the latest.” 

He drove the car home and washed it. But he testified it could not be pol- 
ished until dry; and, as he thought it would dry more rapidly in motion than when 
idle, he drove three and one-half miles still farther in opposite direction from his 
employer’s to his aunt’s house, and thence to a neighbor’s, where he was asked to 
take the plaintiff to Lewiston to do an errand He did so, the injury taking place 
on the way back. The employer knew nothing of the trip until afterward. 
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The accident, it was testified, occurred at 11:15 o’clock. There was not 
then remaining time, even had there been no mishap, for the employee to have 
taken the plaintiff to her home, returned to his own, polished the car, and been 
at his employer’s at half past 11. 

The justice below found the fact to be that, on the ride involving the col- 
lision, the automobile was not being used with the consent, express or implied, of 
the “named Assured,” but that the employee was using it in disregard of, and 
unrelation to, the specified object for which it had been intrusted to him. 

Evidence abundantly sustains the finding. The trial court concluded, as a 
matter of law, that Rix was not covered by the terms of the policy, as to the 
accident. 

Plaintiff's counsel cite, as supporting the appeal, the cases of Dickinson y. 
Maryland Casualty Co., 101 Conn. 369, 125 A. 866, 41 A. L. R. 500; Stovall y. 
New York Indemnity Co. (1928) 157 Tenn. 301, 8 S.W.(2d) 473, 72 A. L. R. 
1368; American Automobile Insurance Co. v. Jones (1932) 163 Tenn. 605, 45 
S.W.(2d) 52; Peterson v. Maloney (1930) 181 Minn. 437, 232 N. W. 790; Holton 
v. Eagle Indemnity Co. (1928) 196 N. C. 348, 145 S. E. 679; Maryland Casualty 
Co. v. Ronan (C. C. A.) 37 F.(2d) 449, 72 A. L. R. 1360: Odden v. Union In- 
demnity Co. (1930) 156 Wash. 10, 286 P. 59, 72 A. L. R. 1363. 

In the Dickinson Case it was held, but not with full concurrence, that slight 
deviations from route and purpose, by one who had the use of a car to go home 
and change his clothes, and hurry back, did not destroy the insurer’s liability. 
The deviations consisted in driving to a saloon, and taking in passengers; thence 
a mile farther away to another saloon; and on to a third. The driver, being 
doubtful if he still had time to carry out his original plan, then started toward a 
place where he could see the city clock. Due solely to his negligence, the car 
skidded, striking a tree, and one of the passengers was mortally hurt. 

Somewhat broadly stated, the Stovall Case extends the protection of the 
“omnibus” clause, not only to the taking and use of the car at the outset, but 
also to the particular use at the time in question. 

The facts were these: A salesman employed by a dry goods concern of Mem- 
phis, Tenn., was attending a convention in that city. A car belonging to the firm, 
which had been assigned to him, for business only, in his Mississippi territory, 
but which was forbidden to him for his own use, he brought to Memphis, and 
stored in the name of his employer in a public garage. The claim check for the 
car he delivered to his superior officer, the sales manager. On the closing day of 
the convention, the salesman obtained the check from the manager, got the car, 
and carried certain customers of the firm to the railroad station. After returning 
the car to the garage, he did not turn in the check at the store, as he should have 
done: nor was he asked for it. 

During the afternoon, he “slipped off” without the knowledge of his em- 
ployer (the employee testified that, had he asked for leave, it would not have been 
granted), went to the garage, presented the check, removed the automobile, and 
started for Sardis, Miss., to visit his fiancée. On the road, he negligently in- 
flicted actionable: damage. The opinion interprets the words, “providing such use 
or operation (of the insured automobile) is with the permission of the named 
Assured,” as excluding, by intention, a person whose primary taking of the car 
was unauthorized, rather than one who, having been given the use of the car, 
subsequently drove it to a place, or for a purpose, not within the contemplation 
of the owner, when he parted with its possession. The retention of the claim 
check, after the trip to the railroad station, was regarded das a retention of the 
constructive possession of the automobile itself. 

in so far as departure by a salesman, from prescribed route, was relied on 
for a reversal of judgment, the Jones Case affirms the Stovall Case. ‘ 

Peterson v. Maloney decides that any permission to take and use the car in 
the first instance need have been given. In that case, the defendant had request- 
ed, and been allowed the use of the machine, to see his mother and doctor. In- 
stead, he went some twelve miles away, for other personal purposes. The court 
held that, in the absence of restriction or qualification, except as embodied in the 
request, the change of purpose did not, in relation to insurance protection, annul 
the character of the use of the vehicle. 

Without discussing other cases, thus was it concluded that, initial use of the 





Auto. | Suydam v. Public Indemnity Co. 1133 


car having been with the owner’s permission or consent, liability insurance became 
available. 

Touching the question here presented, the cited decisions are not persuasive. 

[1] It is the general rule that, if the language of an insurance policy is am- 
biguous, or susceptible of interpretations differing in import, construction should 
be most strongly against the insurer, on whom the obligation of the contract rests, 
and who is supposed to have chosen the wording. Barnes vy. Dirigo, etc., Ins. Co., 
122 Me. 486, 120 A. 675. 

[2, 3] Another rule which safeguards the first against any abuse of its ap- 
plication is this: If the terms of the policy present no ambiguity, they are to be 
taken and understood, as a usual thing, according to their plain and ordinary 
sense. Imperial Fire Ins. Co. v. Coos County, 151 U. S. 452, 14 S. Ct. 379, 38 L. 
Ed. 231; Cushman v. Northwestern Ins. Co., 34 Me. 487; Dunning v. Mass., etc., 
Ass'n, 99 Me. 390, 59 A. 535. Parties contracting in writing are supposed to have 
the intentions which their agreement effectually manifests. Richardson v. Maine 
Ins. Co., 46 Me. 394, 74 Am. Dec. 459; Hathorn v. Hinds, 69 Me. 326; Union Wa- 
ter Power Co. v. Inhabitants of Lewiston, 101 Me. 564, 65 A. 67. 

[4, 5] True, literalism should not be pushed to the length of frustrating, in 
whole or in part, the general intention the contract evidences; nor, on the other 
hand, should words be made to mean what they do not really say. A contract 
should be so construed as to give it only such effect as was intended when it was 
made. Astute and subtle distinctions should not be attempted, to take a plain 
case from the operation of material bounds. Mack v. Rochester, etc., Ins. Co., 
106 N. Y. 560, 13 N. E. 343; Lyman v. State, etc., Ins. Co.. 14 Allen (Mass.) 329. 

[6] In the instant case, the instruction by the employer, that Rix take the car 
home and wash it, was simply consent that the car be used, within reasonable and 
incidental limits, for that purpose. Such use brought the employee within the 
additional coverage clause in the liability policy. If, while consent continued, 
civil liability for damages had been incurred, the policy would have afforded se- 
curity. 

3ut, as the justice found—and his finding has the weight of a jury verdict— 
the car was not, when the employee’s guest was injured, “being used with the 
consent of the named Assured.” The plaintiff could not, therefore, avail herself 
of the insurance. 

The phrase “while being used” has been construed as referring to the time 
of casualty, and not to the time of granting consent. Johnston v. New Amster- 
dam Casualty Co. (1931) 200 N. C. 763, 158 S. E. 473. Permission to use an 
automobile to attend a funeral was not inclusive of a pleasure trip. Frederiksen 
v. Employers’ Liability Assur. Corp., Ltd. (C. C. A.) 26 F.(2d) 76. Express per- 
mission for one purpose did not imply all purposes. Trotter v. Union Indemnity 
Co. (C. C. A.) 35 F.(2d) 104. A liability policy did not cover an. automobile 
which was being used by insured’s employee on his own business, without permis- 
sion. Denny v. Royal Indemnity Co. (1927) 26 Ohio App. 566, 159 N. E. 107. 

[7, 8] The terms of a policy cannot be enlarged or diminished by judicial 
construction. Denny v. Royal Indemnity Co., supra. The function of the court 
is not to make a new contract, but to ascertain the meaning and intention of that 
actually made. 

Appeal dismissed. 

Decree below affirmed. 


SUYDAM vy. PUBLIC INDEMNITY CoO. 
Supreme Court of New Jersey. June 29, 1932. 


161 Atlantic Reporter 499. 
1. INSURANCE. 

Liability insurer’s investigation of injured person’s case against insured and 
conducting defense estops insurer from defending under policy in suit by insured 
(Comp. St. Supp. § 99, 90e). 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

2, INSURANCE. 

Liability insurer investigating and defending case against insured under 

reservation of insurer’s rights, or under insured’s expressed waiver, is not estopped 
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to defend under policy in suit by insured who has paid judgment recovered against 

him by injured party (Comp. St. Supp. § 99—90e). a 
(For other cases, see Insurance, Dec. Dig. § 388[5].) 

3. INSURANCE. 

No rights under automobile liability policy accrued to party injured until after 
judgment against insured and execution returned unsatisfied (Comp. St. Supp 
§ 99—0e). : 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

4. INSURANCE. ’ 

_ _ In injured party’s action on automobile liability policy after execution of 
judgment against insured was returned unsatisfied. insurer’s failure to notify 
injured party that insurer, who defended case against insured, reserved its right 
to set up defenses under policy, or that insured waived such right, did not estop 
insurer from setting up such defenses (Comp. St. Supp. § 99—90e). 

Failure to give such notice did not estop the insurer from setting up 
the defenses under the terms of the policy, since the injured party had 
no interest in the policy until after the judgment in the injured party’s 
action against the insured, and the return of the judgment unsatisfied, and 
was therefore not entitled to such notice. 


(For other cases, see Insurance, Dec. Dig. § 388[5].) 
5. INSURANCE. 


_ Party injured has no greater rights under liability policy in suit against 
- insurer than insured has in insured’s suit against insurer. 


(For other cases, see Insurance, Dec. Dig. § 59114.) 


_ Action by Charles Suydam against the Public Indemnity Company. On plain- 
tiff’s motion to strike out defendant’s answer and for summary judgment. 
Motion denied. 


Heine & Laird, of Newark (J. A. Laird, of Newark, of counsel), for the 
motion. 


Arthur T. Vanderbilt, of Newark (N. L. Jacobs, of Newark, of counsel), 
opposed. 

Duncan, J. ci 

In February, 1928, plaintiff was injured by a truck owned by Joseph Forte, 
as a result of the negligent operation by William E. Bennett. and in March, 1929, 
he instituted suit against them, and eventually obtained a judgment against them 
for $22,000. Execution was issued on this judgment, and returned unsatisfied. 
Hudson Casualty Insurance Company had issued a policy of insurance indemnify- 
ing Forte to the extent of $10,000 for any accident resulting in injury to one 
person, and when the suit against Forte and Bennett was commenced, the sum- 
mons and complaint in that action were sent to the Hudson Casualty Insurance 
Company, which subsequently, during the pendency of the action, was merged 
into the Public Indemnity Company, the defendant in this suit: and these com- 
panies—first the former by its attorneys filed the answer for the defendants Forte 
and Bennett, and then the latter by its attorneys, unsuccessfully conducted the 
defense in that suit. Upon the return of the execution therein, this plaintiff brought 
this suit against the Public Indemnity Company, the successor of the Hudson 
Casualty Insurance Company, under the provisions of chapter 153 of the Laws 
of 1924, P. L. p. 352 (Comp. St. Supp. § 99—90e). which is as follows: “No 
policy of insurance against loss or damage resulting from accident * * * shall 
be issued or delivered in this State by any * * * insurer authorized to do 
business in this State, unless there shall be contained within such policy a pro- 
vision that the insolvency or bankruptcy of the person insured shall not release 
the insurance carrier from the payment of damages for injury sustained or loss 
occasioned during the life of such policy, and stating that in case execution against 
the insured .is returned unsatisfied in an action brought by the injured person 
* * * because of such insolvency or bankruptcy, then an action may be main- 
tained by the injured person * * * against such corporation under the terms 


of the policy for the amount of the judgment * * * not exceeding the amount 
of the policy.” 
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The complaint in this case stated the action by the plaintiff against Forte 
and Bennett, the entry of judgment against them, the issue of execution thereon, 
its return unsatisfied, the issuing of the policy in suit to Forte, and demanded 
damages in the sum of $10,000. The defendant by its answer set up two defenses, 
which may be summarized as follows: (1) That the policy required the assured to 
give immediate written notice of any accident causing loss covered by the policy, 
which he failed and neglected to do until more than a vear after the accident 
resulting in the suit; (2) that the policy had a “named operator” indorsement, 
which provided that the policy should cover only while the automobile was being 
driven by Joseph Forte and Arthur Wood; and that, in violation of that indorse- 
ment, the automobile involved in the accident was being driven by William E. 
Bennett. ; 

The plaintiff, thereupon, amended his complaint, and alleged that the answer 
to the complaint in the action against Forte and Bennett was filed by the attorney 
appearing for them therein, at the request of the Hudson Casualty Insurance 
Company, which company retained and paid him; and that the attorney who tried 
the case for them in the Bergen county circuit court was engaged by the Public 
Indemnity Company, with which the Hudson Casualty Insurance Company had 
become merged in the meantime; that he was paid for his services by the Public 
Indemnity Company; that these acts of the Hudson Casualty Insurance Company 
and of the Public Indemnity Company constitute an admission that said companies 
insured Forte and Bennett: and that “the Public Indemnity Company is now 
estopped to deny that Forte and Bennett are covered by the said policy” in ac- 
cordance with the policy limits therein contained. 

In answer to this amended complaint the defendant savs that on April 11, 
1929, Hudson Casualty Insurance Company wrote a letter to the assured Forte, 
disclaiming liability for failure to give immediate notice of the accident and for 
a violation of the “named operator” indorsement, and returned the papers in the 
case to him and suggested the employment by him of counsel to defend the action, 
but stating that the company would file an answer for him and defend the action 
if he desired, but upon “the full reservation of our rights, and will not be any 
assumption of liability.” This letter was returned bv Mr. Forte with the follow- 
ing indorsement: “I hereby request that the Hudson Casualty Insurance Company 
undertake the defense of the suit of Charles Suvdam v. Joseph Forte and 
William E. Bennett now pending in the Circuit Court of Bergen County, without 
further obligation on their part, in accordance with the contents of the above 
letter. (Signed) Joseph Forte.” 

A similar letter was written to Mr. Bennett, who also returned with a like 
indorsement. 

Thereafter, under date of May 27, 1931, Mr. Forte signed and delivered to the 
defendant, Public Indemnity Company, a nonwaiver agreement, as follows: 

“Nonwaiver Agreement. 

“It is hereby agreed by and between Joseph Forte, hereinafter called the 
Insured, and the Public Indemnity Company, hereinafter called The Company, 
that the Company shall by its representative, and at such time and in such manner 
as it deems advisable, proceed to, and, investigate, a certain accident which oc- 
curred, or is alleged to have occurred on or about the 14 day of February, 1928, 
at Creskill, N. J.; and this agreement and investigation and/or any act performed 
or thing done, by the said representative, the Company or by or in its behalf, 
including, but not limited to, all proceedings necessarv to the legal defense of any 
action or suit arising therefrom or in connection therewith and consequent upon 
the said accident, and until such time as the Company may expressly communicate 
to the Insured its position in writing, shall not be construed as a waiver of any 
provision, term, condition, limitation, etc., in said policy contained, held by the 
said Insured, nor a waiver of any right or rights thereunder, either by him or the 
said Company.” 

A similar agreement was signed and delivered to defendant by Mr. Bennett. 

On behalf of the plaintiff, motion is now made to strike out these defenses 
and for the entry of summary judgment against the defendant. 

[1, 2] There is no question but that, under numerous decisions in this and 
other states, the investigation by a liability company of a case between an injured 
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person and the insured, and taking charge of and conducting the defense for an 
insured, constitute a waiver of defenses under the policy which may be interposed 
by the insurer in a suit by the insured, and estops the insurer from setting them 
up in such a suit; but, on the other hand, the cases are equally numerous that an 
insurer, by investigating and defending a case against an insured under a reser- 
vation of its rights or under an expressed waiver of the insured. is not estopped 
to set up defenses under its policy in a suit by the insured who has paid a judg- 
ment against him in a case by a person injured. 

The plaintiff, while admitting that this is so, insists that, by force of the 
statute of 1924, above quoted, the person injured becomes a party to the policy, 
and that, unless he is given notice by the insurer of its reservation of rights, and 
assents thereto either expressly or impliedly, or expressly waives the obligation of 
the insurer arising from the investigation and the defense of the suit against the 
insured, the insurer, in a suit against it by a person injured, is estopped to set up 
defenses against him which it might have interposed in a suit by the insured, and 
claims that the case of Horn v. Commonwealth Casualty Co., 105 N. J. Law, 616, 
147 A. 483, is authority for this view; but a careful examination of that case 
fails to show that, before the investigation and defense of that case. there was any 
reservation of its rights by the defendant or any waiver of its rights by the 
insured. : 

[3-5] No rights under the policy accrue to the iniured party until there is a 
judgment against the insured, and until an execution on such iudgment is returned 
unsatisfied. Then, and not until that time, may the person injured bring suit 
against the insurer, and when such suit is brought, the action must be maintained 
against the company “under the terms of the policy,” which, I understand to mean, 
such terms as would permit the insured to recover, or as would prevent him from 
recovering. Since the injured party in this case had no interest in the contract 
between the insurer and insured until after judgment and the return of execution 
unsatisfied, he was not entitled to notice of reservation of rights by the insurer 
or the waiver of those rights by the insured, both of which were matters occur- 
ring prior to the accrual of any interest in the policy by the party injured. The 
party injured has no greater rights under the policy in a suit against the insurer 
than has the insured in a suit by him against the insurer; and, since under the 
reservation of rights given by the insurer to the insured, Mr. Forte, and by the 
execution of a nonwaiver agreement by him, the insurer would not be estopped in 
a suit by the insured to plead violation of the terms of the policy as a defense, 
the defendant is not estopped in this suit to plead such defenses. 

The result of these views is to deny the motion made on behalf of the plain- 
tMf to strike out the defenses. 


ALLEGRETTO vy. OREGON AUTOMOBILE INS. CO. 
Supreme Court of Oregon. Sept. 6, 1932. 
13 Pacific Reporter (2d) 647. 
On the Merits. 
2. INSURANCE. 

Insured’s willfully false statement, when sued, to indemnity insured’s counsel, 
that another was driving car at time of accident, constituted breach of co- 
operation clause of policy, precluding injured party from maintaining action 
against insurer. 

Under the policy, insured agreed to render to the company all co- 
operation and assistance within his power except in a pecuniary way, and 

it therefore was his contractual obligation to make a full, fair, and com- 

plete disclosure of the facts relative to the automobile accident in order 

to enable the company to determine whether the claim should be con- 

tested; hence such willfully false statement by the insured to counsel for 

indemnity insurer precluded injured party from maintaining action against 
insurer, since the injured party’s rights are subrogated to those of the 
insured, who had forfeited his rights in policy. 

(For other cases, see Insurance, Dec. Dig. §§ 311, 514%.) 
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3. INSURANCE. 

Co-operation required of insured under automobile indemnity policy implies 
good faith. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 


4, INSURANCE. 

Insured’s misrepresentation concerning material matter and substantially af- 
fecting insurer’s rights constitutes breach of indemnity policy requiring insured’s 
co-operation. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

5. INSURANCE. 

Generally, when counsel for insured, after knowledge of breach which would 
avoid indemnity policy, continues with the defense in original action, such conduct 
amounts to a waiver. 


(For other cases, see Insurance, Dec. Dig. § 388[5].) 


6. INSURANCE. 

That indemnity insurer participated in action against insured with knowledge 
of breach which would avoid policy held not waiver of right to set up breach in 
action against insurer, where insurer informed insured that it did not waive 
defense. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

Department 2. 

Appeal from Circuit Court, Multnomah County; H. K. Zimmerman, Judge. 

Action by Carolina F. Allegretto against the Oregon Automobile Insurance 
Company. From a judgment in favor of plaintiff, defendant appeals, and plaintiff 
files motion to dismiss appeal. : 

Motion to dismiss denied, judgment reversed, and action dismissed. 

W. H. Maguire, of Portland (Dey, Hampson & Nelson and R. R. Morris, all 
of Portland, on the brief), for appellant. , 

Frederick H. Drake, of Portland, for respondent. 

On Motion to Dismiss Appeal. 

Beut, J. 


Respondent contends that the appeal should be dismissed for the reason that 
there has been a violation of rule 10 of the Supreme Court, which provides in 
part as follows: “Points and authorities shall follow each assignment of error 
or proposition of law. Not exceeding five adjudicated cases should be cited under 
any particular point. Names of the parties and the volume and page of the case 
reported shall be stated. In citing textbooks, the edition. together with the number 
of the volume, page or section shall be given. Care should be used in the selection 
of cases cited. There is much waste of time in reading cases not in point.” 

[1] While there has been a clear violation of the above rule, we think this 
is not a ground for dismissal of the appeal. A motion to strike the brief from 
the files would have been a more appropriate remedy. Even had such motion 
been made, its disposition would rest in the discretion of the court. 

The motion to dismiss is denied. 

On the Merits. 

Belt, J. 


This is an action to recover on an insurance policy issued by the defendant 
company to indemnify Edward B. Harris against liability arising out of the 
operation and use of an automobile. During the life of the policy, the plaintiff was 
injured in an automobile accident, and thereafter instituted action against Harris 
and Harold Victor Akre on the theory that they were joint tort-feasors. Judgment 
in favor of plaintiff was obtained against both defendants. and, upon execution 
being returned unsatisfied, the plaintiff commenced the instant action. Upon trial 
both parties moved for a directed verdict. The court allowed the motion of 
plaintiff. Hence this appeal by the defendant insurance company. 

Defendant asserts that Harris, the insured, breached the terms of his policy 
by failing to co-operate in the defense of the original action, in that he made false 
and fraudulent representations as to the facts surrounding the accident, and, by 
reason thereof, his rights under the policy were forfeited. It appears from the 
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uncontradicted testimony that Harris willfully misrepresented to Mr. Swett, of 
counsel for the insurance company, that Akre was driving at the time of the 
accident. Harris later explained that his reason for so doing was that Akre had 
a driver's license with him, but that he did not. On the statement of Harris that 
Akre was the driver, Mr. Swett prepared the answer in the original action. About 
two or three days before, trial, it was learned that Harris’ statement was false. 
Mr. Swett thereupon so advised the court, and was granted permission at com- 
mencement of the trial to amend the answer by alleging that Harris was, in 
truth and in fact, the driver. When Mr. Swett was advised by Harris and Akre 
as to the truth, he told Harris that the insurance company disclaimed any liability, 
by reason of his breach, and that “it was now his lawsuit and not the insurance 
company.” Swett further testified: “I told him, however, that I would go ahead 
and try that case, but I wanted him to understand that in trying it I was ex- 
pressly saving all rights of the insurance company as to denying liability, and that 
I wanted it understood and wanted it to be agreeable to him, or I would not try 
it under any other circumstances, and he said it would be agreeable to him.” 


[2-4] We are convinced that the willfully false statement of Harris consti- 
tuted a breach of the co-operation clause of the policy. It was his contractual 
obligation to make a full, fair, and complete disclosure of the facts relative to 
the automobile accident in order to enable the insurance company to determine 
whether the claim should be contested. Co-operation, within the meaning of the 
policy, does not mean that the insured is to aid and assist the insurer in the 
maintenance of a sham defense. It does, however. imply good faith. The insured 
is not obliged to keep his mouth closed merely because an insurance policy is 
involved. When he does speak, however, it must be to tell the truth. When the 
misrepresentation concerns a material matter and substantially affects the rights 
of the insurer, there is unquestionably a breach of the policy. Seltzer v. Indemnity 
Ins. Co. of N. Y., 252 N. Y. 330, 169 N. E. 403; Rochon v. Preferred Accident 
Insurance Company of New York, 114 Conn. 313. 158 A. 815: George v. Em- 
ployers’ Liability Assurance Corporation, 219 Ala. 307. 122 So. 175, 72 A. L. R. 
1438; Huddy on Automobiles (9th Ed.) vol. 13-14, § 298; Vance on Insurance 
(2d Ed.) p. 915. See cases in note 72, A. L. R. page 1453. Judge Rudkin, in New 
Jersey Fidelity & Plate Glass Co. v. Clark (C. C. A.) 33 F.(2d) 235, in constru- 
ing the Oregon statute which authorizes an actign of this character, said: “* * * 
In the event of the bankruptcy or insolvency of the insured the policy gives a 
right of action to the injured party, but such an action cannot be maintained until 
a judgment has been recovered against the insured and an execution returned 
unsatisfied. * * * It would seem that it was the intent and purpose of this 
statute to subrogate the injured party to the rights of the insured upon the con- 
tingencies named and to give the injured party all the rights which the insured 
would have if he had paid the judgment, or if bankruptcy or insolvency had not 
intervened, including the right to recover costs and interest irrespective of the 
limits of liability contained in the policy.” 


Metropolitan Casualty Co. v. Albritton, 214 Ky. 16, 282 S. W. 187, supports 
the theory of respondent that the rights of the person injured are not subrogated 
to the rights of the assured, but such case is not in keeping with the decided 
weight of authority. Zimmerman v. Union Automobile Insurance Co.. 133 Or. 
600, 291 P. 495, does not decide the precise question involved here. and, although 
some of the language used tends to support plaintiff's contention, it must be read 
in the light of the question before the court for consideration. Slavens v. Standard 
Accident Ins. Co. (C. C. A.) 27 F.(2d) 859, follows the minority rule. 


We think it is going too far to say that it must be shown that the muis- 
representation affected the verdict. In Coleman v. New Amsterdam Casualty Com- 
pany, 247 N. Y. 271, 160 N. E. 367, 369, 72 A. L. R. 1443, it was urged that the 
default in co-operation should be condoned since there was no evidence that the 
co-operation would have defeated the claim for damages or diminished its extent. 
Chief Justice Cardozo, in answering such contention, said: “The argument mis- 
conceives the effect of a refusal. Co-operation with the insurer is one of the 
conditions of the policy.” ; 


It is true that, so far as the liability of the insurance company is concerned, 
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it was immaterial, under the terms of the policy, whether Harris or Akre was 
driving the car, but can it reasonably be said that the insurance company’s rights 
were not substantially prejudiced when it was obliged to file an amended pleading 
which had the effect of apprizing the jury of the fact that Harris had not told 
the truth in the first instance? If, in truth, Akre was not driving the car, there 
would, of course, be no basis for a verdict against him. Yet, notwithstanding this 
amendment alleging that Harris was the driver, the jury, as evidenced by its 
yerdict, refused to believe Harris. Apparently his credibility as a witness was 
completely destroyed. The insurance company was the victim of the fraud and 
deception of one who had agreed to “render to the company all co-operation and 
assistance within his power except in a pecuniary way.” 

Does this breach of the contract of insurance by the insured preclude plaintiff 
from the maintenance of this action? Relative to this question, the plaintiff con- 
tends that, under the terms of the policy, he had “a direct, primary right against 
the insurance company which could not be terminated or affected, regardless of 
the acts of assured, without the acquiescence or consent of respondent,” citing in 
support thereof Metropolitan Casualty Ins. Co. v. Albritton, supra; Slavens v. 
Standard Accident Ins. Co., supra; and Zimmerman vy. Union Automobile Insur- 
ance Co., supra. The overwhelming weight of authority establishes that the plain- 
tiffs rights are subrogated, to those of the insured. The action is predicated on a 
contract of insurance, and it seems obvious that, if one of the parties thereto has 
forfeited his rights therein, the plaintiff, who has onlv a beneficial interest, has 
no foundation for his action. We test the rights of the plaintiff by whether or 
not Harris, upon satisfaction of the judgment against him, could have recovered 
upon the policy. Coleman v. New Amsterdam Casualty Co., supra; Sears v. 
Illinois Indemnity Co. (Cal. App.) 9 P.(2d) 245, and numerous cases therein 
cited; Hynding v. Home Acc. Ins. Co. (Cal. Sup.) 7 P.(2d) 999; Lorando v. 
Gethro, 228 Mass. 181, 117 N. E. 185, 1 A. L. R. 1374: Huddy on Automobiles 
(9th Ed.) vol. 13-14, § 325: Vance on Insurance (2d Ed.) § 178. See numerous 
cases annotated in exhaustive note beginning on page 1499, 72 A. L. R. 

[5, 6] Having concluded that the assured failed to comply with the co- 
operation clause of the insurance contract, we pass to the question as to whether 
there has been a waiver of the breach by the insurance company by reason of 
having participated in the defense in the original action. As a general rule, when 
counsel for the insured, after knowledge of a breach which would avoid the 
policy, continues with the defense, such conduct amounts to a waiver. Huddy on 
Automobiles (9th Ed.) vol. 13-14, § 299. Waiver is said to be an intentional re- 
linquishment of a known right. In the instant case it appears, without contradic- 
tion, that counsel for the insurance company agreed to defend only upon the 
express condition that there should be no liability by reason of the contract of 
insurance. Such conduct is not inconsistent with the theory of forfeiture. Since 
Harris, the assured, agreed to the conditional representation by counsel for the 
insurance company, it is plain that he could not have recovered on the policy had 
he satisfied the judgment against him. Certainly the plaintiff has no greater rights. 
There 1s no evidence from which it could reasonably be inferred that the insur- 
ance company intended to relinquish its right to declare a forfeiture. As stated in 
Sargent Manufacturing Co. v. Travelers’ Insurance Co.. 165 Mich. 87, 130 N. W. 
211, 34 L. R. A. (N. S.) 491, note: “It may be laid down as a general rule of 
law, * * * that an indemnity insurer will not be estopped to set up the 
defense that the insured’s loss was not covered by the contract of indemnity, by 
the fact that the insurer participated in the action against the insured, if, at the 
same time, it gives notice to the insured that it does not waive the benefit of 
such defense.” 

In Basta v. United States Fidelity & Guaranty Co., 107 Conn. 446, 140 A. 
816, 818, the court said: “Having clearly informed the assured that the appearance 
of its attorneys on his behalf was under a full reservation of its rights under the 
policy, and having performed no acts which were inconsistent with such reserva- 
tion, the defendant has not waived its right to defend this action. An insurer is 
not estopped to set up the defense that the assured’s loss was not covered by the 
contract of indemnity by the fact that the insurer participated in the action against 
the assured, if at the same time it gives notice to the assured that it does not 
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waive the benefit of such defense’—citing numerous authorities. See Sears y, 
Illinois Indemnity Co., supra, and cases therein cited, to the same effect. Also see 
Hermance v. Globe Indemnity Co., 221 App. Div. 394, 223 N. Y. S. 93. 

It is alleged in the reply that, “if the statements were made by Harris relative 
to who was driving the automobile in question, as alleged in defendant’s further 
and separate answer and defense, that same were made by said Harris upon the 
suggestion and advice and at the instance and request of defendant by and 
through its agents, servants, employees and/or attorneys, and collusively so made 
with the intent and for the purpose of attempting to defeat recovery under said 
policy of insurance in the event judgment was rendered against Harris in said 
cause in the Circuit Court of the County of Multnomah, State of Oregon, wherein 
plaintiff was plaintiff and said Edward B. Harris and Harold Victor Akre were 
defendants.” An examination of the record discloses that there is absolutely no 
testimony supporting this allegation relative to collusion. 

The judgment is reversed, and the action dismissed. 

Bean, C. J., and Brown and Campbell, JJ., concur. 


MEEHAN v. COMMERCIAL CASUALTY INS. CO. No. 13456. 
Supreme Court of South Carolina. July 27, 1932. 
165 Southeastern Reporter 194. 
1. INSURANCE. 


Automobile insurance policy held one against liability, rendering insurer li- 
able to injured party. 

Policy provided that the insolvency or bankruptcy of the insured 
should not release the insurer, and that, in case execution against the 
insured was returned unsatisfied, in an action brought by the injured par- 
ty or his personal representative, because of such insolvency or bank- 
ruptcy, then an action might be maintained by the injured party or his 
personal representative against the insurer under the terms of the policy. 
(For other cases, see Insurance, Dec. Dig. § 591%.) 

2. INSURANCE. 

Ordinarily, whether insured has performed duty of assisting insurer in de- 
fense of suit, question of fact for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

3. INSURANCE. 

Evidence held insufficient to establish insurer’s defense that insured failed to 
assist in defense of injured party’s action against insured. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Appeal from Common Pleas Circuit Court of Richland County; M. S. Wha- 
ley, Judge. 

Action by Parnell Meehan against the Commercial Casualty Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Tobias & Turner, of Columbia, for appellant. 

Claud N. Sapp and C. T. Graydon, both of Columbia, for respondent. 

BuEASE, C. J. 

This case, tried in the county court of Richland county, before his honor, 
Judge Whaley, and a jury, was based upon a policy of automobile liability insur- 
ance, issued by the appellant to one Joseph Wachtel, insuring against loss or ex- 
pense sustained by reason of damage done to the person or property of another 
in the operation of an automobile described in the policy. The facts out of which 
the case grew are as follows: 

Wachtel, of Newark, N. J., while traveling in the automobile, near Columbia, 
in the early part of January, 1930, collided with the automobile of the respondent, 
and, as a result of the collision, the respondent sustained personal injuries and 
his automobile was damaged. Respondent immediately instituted suit to recover 
damages against Wachtel and the offending automobile, obtained personal service 
upon Wachtel, and procured the attachment of the automobile. 

Wachtel promptly notified the appellant of the wreck, and the insurance 
company immediately notified its attorney, Ashley C. Tobias, Jr., Esq., with in- 
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structions to act. Mr. Tobias, acting for the insurance company, with the consent 
of the attorney for the respondent, procured the release of Wachtel’s automobile 
from the attachment by filing a surety bond in the amount of $400, and in around 
ten days Wachtel proceeded on his journey to Florida. 


At the request of Mr. Tobias, an indefinite extension of time to file answer to 
the complaint by Wachtel was granted by the respondent’s attorney, and no ans- 
wer was ever filed. Respondent’s attorney in that suit, acting upon the assump- 
tion that an answer would be filed, had the case set down for trial at the July, 
1930, term of the Richland county court. A few days before the case was to be 
called, Mr. Tobias, as attorney for Wachtel, gave respondent notice of the tak- 
ing of the deposition of Wachtel in Newark, N. J. On that account, the case 
was carried over to the September, 1930, term of the court. . 


In the early part of the September, 1930, term, Mr. Tobias announced in open 
court that he no longer represented Wachtel. On September 25, 1930, Judge Wha- 
ley gave a default judgment in the case, after hearing the evidence in open court, 
and rendered judgment in favor of the respondent against Wachtel for the sum 
of $2,400. The surety company paid the amount of its bond, which was credited 
on the judgment, leaving a balance on the principal of $2,000. The appellant here 
reimbursed the surety company for the amount it had paid. Execution was issued 
on the judgment for the balance, and a nulla bona returned. 

On July 23, 1931, respondent commenced this action against the appellant. 
Appellant filed answer, denying liability. 

A motion for nonsuit and a motion for directed verdict on the part of appell- 
ant were overruled, and the jury returned a verdict for the respondent for the 
full amount claimed. Thereafter a motion for a new trial was denied. From the 
judgment entered in favor of the respondent, the insurance company has appealed 
to this court. i 

The eight exceptions presented by the appellant are grouped by its counsel 
into six questions, and these we shall consider. 

{1] The first question charges error in the refusal of the motion for a non- 
suit, and was based upon the terms of the insurance policy. Appellant contended 
that the policy was to indemnify the insured against loss, and not against liabil- 
ity; since Wachtel had not paid the judgment against him, there was no loss, and 
consequently there could be no claim against the insurer. Without passing upon 
the distinction suggested by the appellant, the trial judge held the policy was one 
against liability. The below quoted provision of the policy, which is very clear 
and free from any ambiguity, is convincing that the construction of the judge 
was correct: 

“C—Insolvency or Bankruptcy of Assured. The insolvency or bankruptcy of 
the assured shall not release the Company from the payment of damages for in- 
juries sustained or loss occasioned during the life of the policy, and in case execu- 
tion against the Assured is returned unsatisfied in an action brought by the in- 
jured, or his or her personal representative in case death results from the accident, 
because of such insolvency or bankruptcy, then an action may be maintained by 
the injured person or his or her personal representative against this Company 
under the terms of this policy, for the amount of the judgment in the said action 
not exceeding the amount of this policy.” 


The motion for directed verdict in favor of the appellant was based on the 
ground that all the evidence showed the insured, Wachtel, had violated the con- 
ditions of the policy in failing to co-operate with the insurer and render it as- 
sistance in the defense of the suit against Wachtel brought by the respondent. 
In its endeavor to sustain the defense based upon the violation of that condition 
of the policy, the appellant had offered testimony tending to show that Wachtel 
had failed to verify an answer prepared in the case by the appellant’s counsel. 
The trial judge, in overruling the motion, stated, in substance, that the appellant 
had ample opportunity to present the answer to Wachtel for verification. No 
other ground for refusing the motion appears in the record. The second question 
Presented in the appeal sets up error generally in refusing the motion for a di- 
rected verdict, and the sixth question assigns error in refusing the motion on the 
ground stated. The disposition of the second question will dispose also the sixth. 
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The provisions of the policy, upon which the motion for a directed verdict 
was based, are as follows: 

“D.—Reporting Accidents, Losses, Claims and Suits. Cooperation of Assured. 
Upon the occurrence of an accident covered by this policy the Assured shall 
give immediate written notice thereof with the fullest information obtainable 
at the time, to the Company or its duly authorized representative. If a claim 
for damages is made upon the Assured on account of such accident, the Assured 
shall give like notice thereof with full particulars. The Assured shall at all times 
render to the Company all co-operation and assistance in his power. 

“Notice given by or on behalf of the Assured to any authorized Agent of the 
Company with particulars sufficient to identify the Assured, shall be deemed to be 
notice to the Company. Failure to give any notice required to be given by the 
policy within the time specified therein shall not invalidate any claim made by 
the Assured if it shall be shown not to have been reasonably possible to give such 
notice within the prescribed time and that notice was given as soon as was rea- 
sonably possible. 

“If suit is brought against the Assured to enforce a claim for damages covy- 
ered by this policy, the Assured shall immediately forward to the Company every 
summons or other process as soon as the same shall have been served on the As- 
sured. 


“The Assured, whenever requested by the Company, shall aid in effecting set- 
tlements, securing information and evidence, the attendance of witnesses and in 
prosecuting appeals, but the Assured shall not voluntarily assume any liability or 
interfere in any negotiation for settlement, or in any legal proceeding, or incur 
any expense, or settle any claim, except at the Assured’s own cost, without the 
written consent of the Company previously given, except that, as respects liability 
for personal injuries covered hereunder, the Assured may provide at the Com- 
pany’s expense such immediate surgical relief as is imperative at the time of the 
accident.” 

The extent of the enforceability and the effect of the quoted provisions, as 
between the insurance company and the injured party, were not passed upon by 
the trial court, and therefore are not before us. 


[2] Obviously, the duties imposed upon an insured by the provisions depend 
largely upon the varying facts and circumstances of each particular case. The 
same demand upon an insured might be entirely reasonable in one case and equally 
as unreasonable in another. For example, take the request to verify an answer. 
If there is a dispute between the parties as to the manner in which the wreck and 
resulting damages occurred, or as to any material allegation of the complaint, it 
might be indefensible for the insured to refuse to verify a proper answer. On 
the other hand, if the insured’s negligence should bring about a wreck, and he 
should be conscious of it, and a complaint based thereon should set forth the 
facts correctly, it is difficult to see how the insured could verify an answer to 
the merits without committing perjury. Ordinarily, therefore, whether or not an 
insured has performed his duty in each case will present perplexing problems of 
fact, properly for a jury to determine. Walker v. New Amsterdam Co., 157 S. C. 
381, 154 S. E. 221. If there is any contradictory testimony thereabout, it must be 
submitted to a jury. 

[3] A brief and fair summary of the evidence will demonstrate that the mo- 
tion for a directed verdict was properly denied. The only witness offered in that 
connection was a Mr. Dowd, employed by appellant as “Home Office Claim Ex- 
aminer,” of Newark, N. J. He testified, on direct examination, that the insured 
did not call at Dowd’s office until sometime in March, following the wreck in 
January, when he requested the insured to furnish an address at which insured 
could be reached; this was never done; the insured promised to come back to his 
office; he was unable to communicate with insured or his witness; he arranged 
to have a notary public to take the testimony, and was unable to locate insured 
for that purpose; he went to the address of insured given on the policy and found 
the house closed; he wrote insured several letters (the nature of which was not 
disclosed), and none were returned; he never was able to communicate with in- 
sured any more until insured returned to Dowd’s office the following June, at 
which time Dowd informed the insured that appellant would disclaim any liabil- 
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ity; he had not since seen insured, who had furnished no assistance and had done 
nothing in the defense of the case. An answer for Wachtel to sign, sent to 
Dowd, was returned because of failure to locate the insured. On cross-examin- 
ation, Dowd stated he had notice of the wreck on the morning following the oc- 
currence, which he supposed was as quick as possible to receive it; he immediately 
notified appellant’s attorney in Columbia, with instructions to look after appell- 
ant’s interest, and its attorney arranged the bond for the release of the automo- 
bile. 

It appears from the foregoing that appellant’s claim that Wachtel failed to 
co-operate and render assistance was almost entirely lacking in detail and specifi- 
cation. Wachtel was not present at the trial. Appellant failed to show how long 
Wachtel remained in Columbia following the wreck, in touch with appellant’s at- 
torney, although that information was within its knowledge, was called to its at- 
tention by attorneys for respondent during the cross-examination of witnesses, and 
could have been easily shown. No effort was made to show that the demands 
upon Wachtel were reasonable under the circumstance, or that Wachtel’s con- 
venience or interests were considered in making them. Appellant admits that 
Wachtel called at its home office on two separate occasions before an answer was 
required in the case. 

Furthermore, this court is not so much impressed with appellant’s position in 
this respect, in view of the fact that an agent of appellant finally admitted that 
Wachtel, while in Columbia, shortly following the accident, stated that the wreck 
was caused by his driving into a main highway from a side road without any 
lights and hitting the automobile of respondent, clearly indicating that he felt 
responsible for the collision. If that were true, honorable co-operation and as- 
sistance in the defense of the suit on Wachtel’s part would have been very much 
limited. 

The other questions raised relate to the admission and exclusion of testimony. 

While Dowd was testifying, appellant attempted to bring out a conversation 
that he had had with Wachtel, and respondent objected to all statements made by 
Wachtel on the ground that such would be hearsay, which objection the court 
sustained. Appellant contends that such statements of Wachtel were admissible 
to show his intention and motive. Assuming the correctness of the theory, we 
cannot see on what issue in the case proof of the intention and motive of Wachtel 
would have been relevant. The issue was whether or not Wachtel had co-operated 
and assisted in defense of the suit, and that could only be proved by showing 
what he had done or failed to do. His intention and motive, in the absence of 
collusion or fraud, were immaterial. 

Mr. Dowd was also asked this question: “What other agencies, if any, that 
you know of endeavored to locate Wachtel?” The trial judge sustained the ob- 
jection on the ground that this was hearsay. Clearly the ruling was correct. 


Claud N. Sapp, Esq., who represented the respondent in the suit brought 
against Wachtel, testified as to a statement of Ashley C. Tobias, Jr., Esq., that 
he (Mr. Tobias) represented the insurance company, and related numerous acts 
of Mr. Tobias as attorney in the matter, including his request for extension of 
time to answer, arranging bond for replevy of the attached automobile, and their 
dealings in trying to reach a compromise, all of which were admitted over the ob- 
jections of appellant. This testimony was offered to prove that Mr. Tobias was 
acting as attorney for the appellant. 


It is well settled that “the acts and declarations of an alleged agent may be 
considered with other competent proof of the agency for the purpose of estab- 
lishing agency.” General Motors Acceptance Corporation v. Chestnut et al., 158 
B <.. 42, 155 §. E. Zan, 232. 


_ The appellant’s counsel insist, however, that the statements showing, or tend- 
ing to show, that an offer of compromise was made by appellant were objection- 
able, under the well-recognized rule that compromises of claims and suits are 
lavored by the courts, and that evidence thereof is inadmissible. But that rule 
Was not violated here, as the reason and basis of the rule did not exist. The tes- 
timony was offered in an effort to establish that Mr. Tobias was the agent of ap- 
pellant, and not for the purpose of showing that an offer of compromise had been 
made. The liability of Wachtel to respondent had already been established by 
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the judgment in the former suit, and this suit was thereafter instituted against 
appellant, based upon the policy of insurance. The fact, therefore, that an offer 
of compromise had been made in the former suit, would not have prejudiced the 
appellant in this case. 

The judgment of this court is that all the exceptions be overruled, and the 
judgment below be, and the same is hereby, affirmed. 

Stabler, Carter, and Bonham, JJ., and W. C. Cothran, A. A. J., concur. 


NUGENT et al. v. UNION AUTOMOBILE INS. CO. 
Supreme Court of Oregon. July 8, 1932. 
13 Pacific Reporter (2d) 343. 
2. INSURANCE. 

“Theft” and “robbery,” in automobile theft policy, must be given commonly 
accepted meaning as understood by person of ordinary understanding. 

“Theft” is the act of stealing. “Thief” is one who steals: one who 
commits theft or larceny. “Steal” means to take. and carry away, feloni- 
ously; to take without right or leave and with intent to keep wrongfully; 
to gain by insinuating arts or covert means. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

3. INSURANCE. 

“Theft” and “robbery,” within automobile theft policy, must he construed 
favorably to insured, if susceptible of more than one meaning, insurer having 
selected such words. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. INSURANCE. 

Court could not, in construing automobile theft policy, change “theft” to “lar- 
ceny” as defined by statute (Code 1930, §§ 9-214, 9-220). 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

5. INSURANCE. 

Agent exchanging owner’s automobile which agent was authorized to sell for 
worthless check held not “sale” but “theft,” and insurer was liable under auto- 
mobile theft policy. 

“Sale” contemplates delivery by one and payment by the other; a 
contract made and executed; a meeting of the minds of the buyer and the 
seller. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

Departrrent 1. 

Appeal from Circuit Court, Mutlnomah County; Jacob Kanzler, Judge. 

Action by Walter Henry Nugent and another against the Union Automobile 
Insurance Company. From the judgment for plaintiffs, defendant appeals. 

Affirmed. 

Irving C. Allen, of Portland, for appellant. 

Elisha A. Baker, of Portland, for respondents. 

CAMPBELL, J. 

On March 22, 1928, the plaintiffs, then residents of Portland, Or., insured 
their automobile with the defendant company for a period of twelve months, 
against actual damage and loss, for an amount not to exceed the actual cash value 
of the same at the time of the-loss. That particular section of the policy that 1s 
pertinent to this case is as follows: “(B) Theft, Robbery or Pilferage by persons 
excepting those in the employment, service or household of the Assured, and 
excepting also the wrongful conversion or secretion by a bailee or mortgagor or 
vendee in possession under mortgage, conditional sale or lease agreement, and ex- 
cepting in any case other than the theft of the entire automobile described herein, 
the theft, robbery, or pilferage of tools etc. * * * umless specifically endorsed 
hereon.” 

Some time previous to February 23, 1929, plaintiffs moved to- Chicago, III, 
leaving the insured automobile in Portland, Or., with S. D. Bowie, with authority 
to sell. On Saturday, February 23, 1929, in the evening, after banking hours, a 
person representing himself to be James Sherwood, pretended to buy said auto- 
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mobile for $800 and to pay for it in full by a check drawn on the United States 
National Bank of Portland. Thereupon the car was delivered to him together 
with the certificate of title thereto which had been previously indorsed in blank 
by plaintiffs. The said James Sherwood then drove said automobile away and 
converted it to his own use, and plaintiffs have ever since been deprived of 
possession thereof. On Monday, February 25, 1929, as soon as the bank, on 
which the check was drawn, opened, the check was presented for payment. The 
bank refused payment for the reason that James Sherwood had no funds therein, 
nor did he ever have an account in said bank. The check was absolutely worthless. 
It afterwards developed that the pretended purchaser of said car was a man who 
made his living by thieving and swindling and traveled under many aliases. He 
also confessed later that he knew that the check was worthless when issued. 

Pursuant to the provisions of the said policy, the plaintiffs notified defendant, 
and having complied with the other requirements of the policy as to proof of 
loss, etc., presented a claim to the defendant for the damages suffered by such 
loss, under the terms of the policy. Upon defendant’s refusal to pay said claim, 
the plaintiffs, after waiting more than six months, filed in the circuit court of 
Multnomah county, on May 18, 1931, a complaint in which they alleged the 
above-mentioned facts and prayed for judgment for the sum of $800 and reasonable 
attorney fees in the sum of $250 as provided by the terms of the policy. 

The defendant demurred to the complaint on the ground that the complaint 
did not state facts sufficient to constitute a cause of action. The demurrer was 
overruled. The defendant refused to plead further, and judgment was entered in 
favor of the plaintiffs in the amount prayed for and attorney fees in the sum 
of $250 and interest on the whole amount at the rate of 6 per cent. per annum. 

Defendant appeals and assigns as error that the court erred in overruling 
defendant’s demurrer to plaintiff's complaint and entering judgment for plaintiffs. 

The question involved is: Does such a state of facts as alleged in the com- 
plaint constitute theft, robbery, or pilferage? 

The courts are not all in accord as to the meaning of those words in an 
insurance policy. Some of the courts hold that “theft.” when so used is synony- 
mous with larceny. Downs v. New Jersey Fidelity & Plate Glass Insurance Co.. 
91 .N. J. Law, 523, 103 A. 205, L. R. A. 1918D, 513. Others hold that “theft,” 
when so used, does not cover all forms of statutory larceny, but is intended to cover 
only larceny as it is commonly known and understood. Fiske v. Niagara Fire 
Insurance Co., 207 Cal. 355, 278 P. 861. Others hold that: “The word theft in an 
insurance policy against loss of property by theft is a broader term than larceny, 
and includes any wrongful deprivation of the property of another including 
embezzlement and swindling.” Fidelity and Casualty Co. v. Wathen, 205 Ky. 511, 
266 S. W. 4, 41 A. L. R. 844. 


[1] Where the possession of personal property is obtained by trick or device 
with an intent on the part of the one obtaining possession to deprive the owner 
of the property and convert it to his own use, such a taking is felonious and is 
theft or larceny. “The distinction between the crimes of obtaining by false pre- 
tenses and larceny, lies in the intention with which the owner parts with the 
property.” 25 C. J. 657. “When the property is delivered to the accused by 
another than the owner, the question whether the obtaining constitutes larceny or 
false pretenses depends not only on the intent with which such person delivers 
the property, but also on his authority over it. If he intends to pass the title 
and he has authority to do so, the obtaining with intent to convert it, is the 
crime of obtaining by false pretenses.” 25 C. J. 657. 

Under the complaint herein, the only authority that Bowie, the agent, had, was 
to sell the automobile. The naked authority to sell means to sell property for 
cash and not for a worthless check. The pretending purchaser was a stranger to 
plaintiffs and their agent, Bowie. He had no intention of buying the machine; 
the taking possession of it was felonious from the beginning. 

“Theft” is defined by Webster as: “The act of stealing, the felonious taking 


and removing of personal property with the intent to deprive the rightful owner 
of the same; larceny.” 
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“Thief” is defined as: “One who steals; one who commits theft or larceny, 
‘A thief takes our property by stealth.’” . 

“Steal” is defined: “1. To take, and carry away, feloniously; to take without 
right or leave and with intent to keep wrongfully; 3. To gain by insinuating arts 
or covert means.” 

[2, 3] The meaning of the words “theft” and “robbery,” in such a policy, 
must be determined by the way they are used and by the meaning that would be 
attached to them by a person of ordinary learning and understanding; the com- 
monly accepted meaning by the average layman. These words, having been 
selected by the insurer, if they are susceptible of more than one construction, 
are to be construed most strongly against the insurer. “The office of the judge is 
simply to ascertain * * * what is, in terms or in substance, contained therein, 
not to insert what has been omitted, or to omit what has been inserted.” Oregon 
Code 1930, 9-214. 

[4] The appellant asks the court to change the word in the contract from 
“theft” to “larceny as defined by the statutes of the State.” That would be 
inserting what was omitted. “When different constructions of a provision are 
otherwise equally proper, that is to be taken which is most favorable to the 
party in whose favor the provision was made.” Oregon Code 1930, 9-220. 

The provision against “Theft, Robbery and Pilferage” was made in favor of 
respondent. There are many instances throughout the literature of the country 
of the use of the word “steal” in a different sense to that used in the statutes 
defining larceny; “stolen sweets,” “stolen kisses,” “stolen hearts,” “stolen glances,” 
“stolen audiences,” “stolen minds,” and many similar uses of the word, none 
of which would justify an indictment for larceny. 

“The terms of a writing, are presumed to have been used in their primary 
and general acceptation. * * * ” Oregon Code 1930, 9-217. 

The ordinary person usually depends upon a dictionary for the definition of 
words and generally an abridged edition of such dictionary. He knows what is 
meant by the words “steal” and “rob” as used in the language of the newspaper 
(the chief course of information of the great majority); there was no doubt in 
his mind what was meant when he read in his morning newspaper, that the 
decision in a late pugilistic event was “robbery.” He clearly understood what 
was intended when he recently read that a certain candidate, “tried to steal the 
convention,” or in the same article that a certain “wisecracker” had “stolen the 
show.” If the ordinary individual were defining the transaction in the case at 
bar, he would not hesitate in declaring it “theft” for “robbery.” “He who filches 
from me my good name, robs me of that which * * * leaves me poor indeed.” 
There is no difficulty in understanding the meaning of the above quotation. The 
author thereof has never been charged with a lack of knowledge of the meaning 
of the English language. 

A similar set of facts as alleged in the instant case is defined as larceny 
by the statutes of many states, Kansas, Rhode Island, Mississippi, and some 
others. The state of Texas defines such a state of facts as “theft.” The 
statutes of the state of Oregon have not defined the word “theft.” The Legis- 
lature of this state has given several definitions of larceny. If any person shall 
steal any goods or chattels, the property of another, Oregon Code 1930, 14-315; 
fixtures, Id. 14-318; live stock, Id. 14-319; altering brands on animals, Id. 14-324; 
embezzlement by servant, Id. 14-325; by bailee, Id. 14-326; and other offenses 
that by their nature are more or less closely allied to larceny. There is no crime 
in this state designated as obtaining money or property by false pretenses. “If 
any person shall, by any false pretenses or by any privity or false token, and 
with intent to defraud, obtain * * * from any other person any money or property 
whatever * * * upon conviction thereof, shall be punished by imprisonment in the 
penitentiary. * * * ” Oregon Code 1930, 14-334. 

It will be observed that it gives the acts thercin mentioned no specific name; 
it simply declares such acts are criminal and prescribes punishment. 

[5] Much is claimed in the brief of the appellant that it was the intention of 
the plaintiffs to pass the title of the property at the time of delivery, and if title 
passed, there could be no larceny. Before title passes under the circumstances 
outlined in the complaint, there must be a sale A “sale” contemplates delivery 
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by one and payment by the other; a contract made and executed: a meeting 
of the minds of the buyer and the seller. On what did the minds of the seller 
and pretended buyer meet? That the pretended buyer should get the insured 
automobile and that the seller would get the worthless check? There was never 
a meeting of the minds of the pretended buyer and the seller. The pretended 
buyer at no time had any intention of paying for the automobile. The seller 
at no time intended to sell it for a worthless check. There being no meeting of 
the minds, there was no contract. There is a distinction between a conditional 
delivery and conditional sale. “In the present case, every circumstance tends 
to show that the vendor did not waive immediate payment of the price of the 
goods. The purchaser was a stranger to him, and there was no intent to deliver 
the goods upon his credit, but plaintiff expected to receive the cash upon the 
presentation of the check, and evidently would not have parted with the goods 
otherwise. The delivery was conditional, and defendant acquired no title.” John- 
son v. lankovetz, 57 Or. 24, 102 P. 799, 110 P. 398, 400, 29 L. R. A. (N. S.) 709. 

The Uniform Sales Act does not affect or change the laws as laid down in 
the decision of Johnson vy. Iankovetz, supra. 

“Where there is a contract to sell specific or ascertained goods, the property 
in them is transferred to the buyer at such times as the parties to the contract 
intend them to be transferred. 

“For the purpose of ascertaining the intention of the parties, regard shall 
be had to the terms of the contract, the conduct of the parties, usages of trade 
and the circumstances of the case.” 

Oregon Code 1930, 64-402. 

“Where there is an unconditional contract to sell specific goods in a deliver- 
able state, the property in the goods passes to the buyer when the contract is 
made, and it is immaterial whether the time of payment, or the time of delivery, 
or both be postponed.” Id. 64-403, rule 1. 

There cannot be any question in the instant case but that the plaintiffs or their 
agent intended that title should not pass before payment. 

As we have already said, there was no unconditional, or any kind of a con- 
tract between the pretended buyer and the sellers or their agent, to sell. There 
was no postponement of either payment or delivery. At the time the pretended 
buyer got possession of the property, no contract of sale had yet been consum- 
mated. 

We have carefully examined all the authorities cited by learned counsel for 
appellant. Many of them are on an entirely different state of facts. A careful 
analysis will show that they announce similar general principles of law as those 
announced herein. 

Finding no error, the judgment will be affirmed. 

It is so ordered. 

Bean, C. J., and Rand and Kelly, JJ., concur. 


CYPERT et ux. v. ROBERTS et al. No. 23837. 


Supreme Court of Washington. July 21, 1932. 
13 Pacific Reporter (2d) 55. 

2. INSURANCE. : 

Evidence showed as matter of law that at time of accident car was driven 
without assured’s permission, rendering inoperative “additional assured” pro- 
vision covering person operating automobile with assured’s permission. 

Policy of insurance which covered the car in question contained 

an “additional assured” provision providing that insurance under clause 

relative to property damage and liability should be extended to cover, 

in the same manner and under the same conditions as the assured, any 

person legally operating the automobile, provided such operation was 

with the permission of the assured. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Department 1. 

Appeal from Superior Court, Pierce County; E. D. Hodge, Judge. 

Action by J. R. Cypert and wife against Dorothy Roberts and another, 
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wherein the General Casualty Company of America was garnisheed. From a 
judgment in favor of plaintiffs, garnishee appeals. 

Reversed, with directions. 

Ralph S. Pierce, of Seattle, for appellant. 

Hayden, Metzger & Blair, of Tacoma, for respondents. 

MITcHELL, J. 

A coupe automobile belonging to Nalley’s Inc., a corporation, of Tacoma, 
driven by Miss Dorothy Roberts, collided with another automobile. The actions 
of Mitchell v. Nalley’s, Inc., 163 Wash. 183, 300 P. 526; Cypert v. Nalley’s Inc, 
163 Wash. 703, 300 P. 528, and Parker v. Nalley’s, Inc., 163 Wash. 703, 300 P. 
529, arose out of the collision. The plaintiffs in each of those cases sued the 
driver and the owner of the car for damages alleged to have been caused by 
the negligence of the driver. In each case there was a verdict against both 
defendants upon which a judgment was entered against Miss Roberts, while as 
to Nalley’s, Inc., the verdict was set aside because of failure of proof and judg- 
ment entered dismissing the action as to it. The plaintiffs in each of those 
cases appealed from the judgment in favor of Nalley’s, Inc., with the result of 
an affirmance of the judgment. 

In the case of J. R. Sypert and Julia Cypert, his wife, v. Roberts and Nally’s 
Inc., the judgment against Miss Roberts not being paid, the judgment creditors 
sued out a writ of garnishment against and served it upon the General Casualty 
Company of America, a corporation. Answering the writ that corporation 
alleged that at the time the writ was served and at the time of making answer 
it was not indebted to Dorothy Roberts, had no effects belonging to her, and 
that she owned no stock in the corporation. The answer was controverted by 
the judgment creditors to the effect that the garnishee defendant had issued, and 
that there was outstanding at the time of the collision referred to, an insurance 
policy that covered the liability of Dorothy Roberts to the plaintiff. 

Upon these issues a trial by jury resulted in a verdict for the plaintiffs upon 
which judgment was entered against the garnishee defendant, General Casualty 
Company of America, from which it has appealed. 

At the trial it was admitted by the garnishee defendant that at the date of 
the collision there was outstanding and effective its policy of insurance, No 
741980, to Nalley’s Inc., the named assured, covering the car in question and that 
the policy contained an “Additional Assured” provision as follows: “Insurance 
under Clauses D and E [property Damage and Liability] shall be extended to 
cover, in the same manner and under the same conditions as the named Assured, 
any person or persons while riding in or legally operating the automobile 
described herein, and any person, firm or corporation legally responsible for 
the operation thereof, provided such use or operation is with the permission of 
the Named Assured, or, if the Named Assured is an individual, with the. per- 
mission of an adult member of the Named Assured’s household other than a 
chauffeur or domestic servant; provided further, insurance payable hereunder 
shall be applied first to the protection of the Named Assured, and the remain- 
der, if any, to the protection of other persons entitled to insurance under the 
provisions and conditions of this paragraph. * * *” 


The contention of the respondents is that at the time of the accident Dorothy 
Roberts was operating the car with the permission of Nalley’s, Inc., the named 
assured. The appellant contends to the contrary, and both parties agree that 
this is the issue and the only issue in the case. The appellant saved its rights 
with reference thereto at the trial by several motions—one for a nonsuit, one 
for a directed verdict, and one for judgment notwithstanding the verdict, each 
of which was denied and upon which rulings errer is assigned. 7 

[1] The evidence and reasonable inferences from it must be viewed in the 
light most favorable to the respondents. The situation now is essentially the 
same as that shown at the trial of the damage actions, as set out in Mitchell v 
Nalley’s, Inc., 163 Wash. 183, 300 P. 526, wherein, in affirming the trial court, It 
was held, in effect, notwithstanding the verdict to the contrary, that at the time 
of the collision Miss Roberts was not acting in the course of any employment 
for Nalley’s, Inc., and that she did not at that time have express or implied per- 
mission to use the car. 

Though an employee at the factory of Nalley’s, Inc., she was not at work 
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the day of the accident. About 10 or 10:30 o’clock that morning, according to 
her testimony, she asked Mr. Nalley if she might use his car, then at the factory, 
to go down in the shopping district in Tacoma, and that he gave permission for 
her to do so. Miss Knutsen, an employee at the factory, testified that just after 
Miss Roberts left the factory Mr. Nalley said that he had let Miss Roberts 
have his car so that she could go downtown on some errands and take her 
mother out. On cross-examination, after admitting that formerly she had testi- 
fied she was not certain that anything had been said by Mr. Nalley in that con- 
yersation about Miss Roberts taking her mother with her, she testified that such 
statement must have been made by him at that time. 

“Q. Something was mentioned about her mother? A. Something about tak- 
ing her shopping or going shopping. 

“Q. Taking her shopping? <A. Going down town on an errand or shopping.” 

Mr. Nalley testified that in his conversation with Miss Knutsen nothing was 
said about Miss Roberts taking her mother with her shopping. 

Miss Knutsen’s conversation with Mr. Nalley occurred about 10 o'clock, as 
she testified, just after Miss Roberts left the factory with the car. Of this con- 
versation she further testified: 

“Q. But he did tell you specifically when she [Miss Roberts] was to have 
the car back? A. In a half hour. 

“Q. In a half hour? A. Yes, sir.” 

Miss Roberts testified that Mr. Nalley said “to be back in half an hour, he 
wanted to use his car on business.” Mr. Nalley testified that when he let Miss 
Roberts take the car he told her she must return it in half an hour, that he had 
to use it on a business appointment at that time. 

Miss Roberts went shopping alone and returned by way of the Bonneville 
hotel, where she took a girl friend to ride with her out to the factory, arriving 
there, as she thought, about half an hour or a little more after she took the car 
to go downtown. Mr. Nalley had already left the factory to fulfill his appoint- 
ment and learned nothing further of his car until after the collision that after- 
noon. 

It appears that on driving back to the factory instead of leaving the car 
Miss Roberts “looked for” Mr. Nalley. She testified: 

“Q. Why were you looking for Mr. Nalley? A. Well, I wanted to ask him 
if I could use the car a little longer. 

“QO. Had you ever at any time used the car before without getting his per- 
mission? A. No, I never have.” 

Leaving a message for Mr. Nalley that she would be back with the car, Miss 
Roberts, without any permission at that time, or at all, took her girl friend back 
to the Bonneville hotel and then drove the car to her mother’s home, for lunch. 
While there she told her mother, according to her mother’s testimony, that Mr. 
Nalley had let her have his car that morning for only half an hour. She then 
telephoned twice trying to reach Mr. Nalley, without success. Asked why she 
called for him by telephone from her mother’s home, she answered: “Well, I 
thought I should get permission to use the car.” Nevertheless, Miss Roberts 
took her mother in the car and drove around rather generally toward Point 
Defiance Park and on returning towards her mother’s home about 2:30 o’clock 
that afternoon had the collision in question. 

[2] In order that the “Additional Assured” part of the insurance contract 
should be operative it was necessary, according to its terms, that the operator 
of the car have the permission of the named assured to use or operate the car. 
Counsel on both sides have called attention to a number of authorities upon the 
subject-matter of this action, the results of which depended in each case upon 
the facts peculiar to such case. An analysis of ,the cases would not, in our 
opinion, be helpful here. The issue is whether Miss Roberts had the permission 
cf Nalley’s, Inc., to use the car as and when the collision occurred. That she 
did not have such permission, express or implied, to use the car at the place, at 
the time, and under the circumstances, or for purposes existing at the time of 
the collision, was clearly established and must be so held and declared as a 
matter of law. 

en with directions to the superior court to enter judgment for the 
appellant. 


Main, Beals, Herman, and Millard, JJ., concur. 
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CASUALTY 


NATIONAL SURETY CO. v. MORLAN. No. 12702. 
Supreme Court of Colorado. June 27, 1932. 
13 Pacific Reporter (2d) 260. 
INSURANCE. 

Insured’s counsel’s assertions concerning insurer’s wealth and prejudicial re- 
marks concerning defendant insurer and insurers generally held reversible error. 

(For other cases, see Insurance, Dec. Dig. § 667.) 

In Department. 

Error to District Court, City and County of Denver; Charles C. Sackmann, 
Judge. 

Action by L. A. Morlan against the National Surety Company. From judg- 
ment for plaintiff, defendant brings error. 

Reversed and remanded. 

Blount, Silverstein & Rosner, of Denver, for plaintiff in error. 

H. Berman and Fred N. Holland, both of Denver, for defendant in error. 

Moore, J. 

Morlan had judgment for $1,500 against the National Surety Company on a 
burglary insurance policy. The surety company seeks a reversal, contending, among 
other things, that the misconduct of plaintiff’s attorney constitutes reversible error. 

An affidavit filed by the attorney for the surety company in support of its 
motion for a new trial charges that: “Attorney for plaintiff, in making his final 
argument to the jury, sought to inflame the minds of the jury and to prejudice them 
against defendant by stating that defendant is a large insurance company having 
assets worth in excess of $15,000,000.00; that in the defense of this suit it is rely- 
ing entirely upon a technicality and abuse of the plaintiff and reflections upon his 
character instead of defending the case on the merits and is following the practice 
of insurance companies generally of failing to pay just claims and of seeking to 
defraud policy holders of their rights of recovery and forcing them to compromise 
and settle claims on account of the expense and time’ required in litigation, and 
other remarks of a prejudicial and inflammatory character, appealing to the pre- 
judice of the jury and not justified by the pleadings or the evidence in the case, to 
all of which affiant, as attorney for defendant, repeatedly objected, during said ar- 
gument; that said remarks were unjustified and constituted gross misconduct on 
the part of said attorney for plaintiff, and in view of the facts and circumstances 
disclosed, by the evidence, were sufficient, in the opinion of affiant, to cause the jury 
to render a verdict in favor of plaintiff and against defendant.” 

The charges therein contained are not denied. Plaintiff's ownership of the 
ring in question was vigorously contested by defendant, and the testimony thereon 
was sharply conflicting. The evidence of theft was purely circumstantial. In these 
circumstances, we must hold that defendant was not accorded the fair trial which 
our Constitution and laws guarantee. An insurance company is entitled to the 
same fair trial as an individual. Especially is this true when our experience has 
shown us that many jurors are fundamentally favorable to an individual plaintiff in 
a suit against an insurance company. In such cases, using counsel’s cogent express- 
ion, “it requires very little abuse and villification by the attorney for the plaintiff to 
so arouse the prejudice of the jury that they will render a verdict against the in- 
surance company, regardless of the weight or sufficiency of the evidence.” 


In Coe v. Van Why, 33 Colo. 315, 80 P. 894, 3 Ann. Cas. 552, the fact that 
insurance companies generally protected defendants in personal injury suits was 
brought to the .attention of the jury upon counsel’s objection. Therein, on page 
321 of 33 Colo., 80 P. 894, 896, Mr. Justice Campbell, states: “Counsel knew when 
he made it that it was improper and reprehensible, and it is fair to presume that 
he would not have done so, had he not supposed that some advantage to his client 
would thereby be gained. In such cases counsel who thus seeks to obtain that re- 
sult takes upon himself the risk of losing what he hopes to secure.” 

The Circuit Court of Appeals of the Tenth Circuit, in Woolworth Co. v. Davis 
(April 1930, 41 F.(2d) 342, on page 346, after citing with approval Coe vy. Van 
Why, supra, states: 

“The Supreme Court, in no uncertain tones, has recently spoken of the impera- 
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tive necessity of keeping trials of fact in the United States courts upon a high 
plane; of making‘ of them in fact a search for the truth, and not an arena for the 
contest of shrewd lawyers playing upon the passions and prejudices of juries. Af- 
ter a verdict below on ample evidence, and an affirmance by the Court of Appeals 
(27 F.(2d) 699], the Supreme Court reversed a personal injury case because the 
plaintiff's lawyer had referred in his argument to ‘this eastern railroad,’ ‘a claim- 
agent defense,’ and other irrelevant but prejudicial matters. The court, speaking 
through Mr. Justice Stone, said: : 

“ ‘That the quoted remarks of respondents’ counsel so plainly tended to excite 

prejudice as to be ground for reversal, is, we think, not open to argument. The 
judgments must be reversed, with instructions to grant a new trial. Respondents 
urge that the objections were not sufficiently specific to justify a reversal. But a 
trial in court is never, as respondents in their brief argue this one was, ‘purely a 
private controversy * * * of no importance to the public.’ The state, whose in- 
terest it is the duty of court and counsel alike to uphold, is concerned that every 
litigation be fairly and impartially conducted and that verdicts of juries be rendered 
only on the issues made by the pleadings and the evidence. The public interest 
requiries that the court of its own motion, as is its power and duty, protect suitors 
in their right to a verdict, uninfluenced by the appeals of counsel to passion or 
rejudice.” 
: Other cases to the same effect are Smith v. People, 8 Colo. 457, 8 P. 920; 
Grant v. Varney, 21 Colo. 329, 40 P. 771; Perry v. People, 63: Colo. 60, 163 P. 844, 
L. R. A. 1917D, 921; Rocky Mountain Co. v. Bakarich, 66 Colo. 275, 180 P. 754; 
Denver Co. v. Caddo Co., 66 Colo. 403, 182 P. 877; Larison v. Taylor, 83 Colo. 430, 
266 P. 217; James Stewart & Co. v. Newby (C. C. A.) 266 F. 287. 

Accordingly the judgment is reversed, and the cause remanded for a new trial. 

Adams, C. J., and Butler, J., concur. 

UNITED STATES FIDELITY & GUARANTY CO. v. BRESLIN. 
Court of Appeals of Kentucky. April 19, 1932. 
Rehearing Denied June 14, 1932. 
49 Southwestern Reporter (2d) 1011. 
1. INSURANCE. 

Injury to pedestrian falling because of gravel which fell from motortruck 
while crossing sidewalk held within protection of contractor’s indemnity policy, 
notwithstanding policy excluded injuries caused by motortruck. 

The indemnity policy did not exclude injuries caused by a fall on the 
sidewalk, even though the fall resulted from conditions created by sand 
and gravel which had fallen from a motortruck, since the condition 
could have been created by other means, and the part played by the 
truck merely contributed to create the condition. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. INSURANCE. 

In contractor’s action to reform indemnity policy to cover work at all loca- 
tions, testimony that insurer, in examining pay roll to ascertain premium to be 
paid, considered pay roll which applied to all various places where contractor’s 
work was done, held competent. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

Appeal from Circuit Court, Jefferson County, Chancery Branch, Second 
Division. 

Action by Frank G. Breslin against the United States Fidelity & Guaranty 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Hite H. Huffaker and John R. Moreman, both of Louisville, for appellant. 

Lukins & Jones and Joseph Lazarus, all of Louisville, for appellee. 

Wis, J. 

This was an action upon an indemnity insurance contract. Frank G. Breslin 
sued the United States Fidelity & Guaranty Company to secure indemnity for 
the amount of a judgment which he had been compelled to pay, together with 
interest, costs, and expenses. The insurance company interposed the defense 
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that the indemnity contract did not cover cases not occurring at a single location 
named in the policy, and that the loss in question did not occur at such place, 
and further that the loss for which indemnity was sought was expressly ex- 
cluded from the contract by a provision excepting injuries caused by an auto- 
mobile or truck, and did not result from a casualty covered by the contract, 
Subsequently the plaintiff amended his pleading seeking to reform the contract 
of insurance on the ground of mutual mistake in designating the location where 
the work was to be done The action was transferred to equity, the chancellor 
reformed the contract, and a judgment was rendered in favor of the plaintiff 
for the full amount claimed. The insurance company has prosecuted an appeal, 
presenting three questions which will be discussed and disposed of in the order 
presented. 

1. It is first insisted that in order to warrant the reformation of a written 
instrument on the ground of mutual mistake it is necessary to show the parties 
had an agreement that was not expressed in the written memorial by 1eason of 
mutual mistake of the parties, and that no such agreement was proven in the 
present case. The general principles which govern the reformation of insurance 
contracts are well settled and need not be restated. Insurance Company of 
North America v. Evans, 229 Ky. 613, 17 S.W.(2d) 711; Svea Fire & Life Ins. 
Co. v. Foxwell, 234 Ky. 95, 27 S.W.(2d) 675; Continental Ins. Co. v. Baker, 238 
Ky. 265, 37 S.W.(2d) 62; Springfield Fire & Marine Ins. Co. v. Snowden, 173 Ky. 
664, 191 S. W. 439; Kentucky Title Co. v. Hail, 219 Ky. 256, 292 S. W. 817: 
Kitchen v. Yorkshire Ins. Co., 226 Ky. 376, 10 S.W.(2d) 1074; Lancashire Ins. 
Co. v. Lucas, 34 S. W. 899, 17 Ky. Law Rep. 1324; Gardner v. Continental Life 
Ins. Co., 125 Ky. 464, 101 S. W. 908, 31 Ky. Law Rep. 89; National Union Fire 
Ins. Co. v. Light’s Adm’r, 163 Ky. 169, 173 S. W. 365; Central Life Ins. Co. v. 
Robinson, 181 Ky. 507, 205 S. W. 589; Kentucky Central Life & Accident Ins. Co. 
v. Pemberton, 212 Ky. 510, 279 S. W. 968; Westchester Fire Ins. Co. v. Wilson, 
220 Ky. 142, 294 S. W. 1059; Aetna Ins. Co. v. Steele, 222 Ky. 57, 299 S. W. 1091; 
lee v. Hartford Fire Ins. Co., 223 Ky. 533, 4. S.W.(2d) 372; Harrel’s Adm’r v. 
Harrel, 232 Ky. 469, 23 S.W.(2d) 922; Home Ins. Co. v. Evans, 201 Ky. 487, 257 
S. W. 22; Cecil v. Kentucky Livestock Ins. Co., 165 Ky. 211, 176 S. W. 986; 
Georgia Casualty Co. v. Bond-Foley Lumber Co., 187 Ky. 511, 219 S. W. 442. 

The parties are not in disagreement respecting the legal principles prevail- 
ing. The argument is whether the evidence in the present record is sufficient 
to warrant a reformation of the contract. The evidence tended to show that 
Breslin was a general contractor engaged in the construction business in the 
city of Louisville. He carried various kinds of insurance, among which was a 
policy to protect him against liability for injuries to members of the general 
public. All of his insurance had been carried by a single local agency, but in 
several different companies. The Union Indemnity Company had carried the 
public liability risk. That company ceased to carry such business as Breslin 
offered, and the agent applied to the United States Fidelity & Guaranty Com- 
pany to take it over since he represented no other company carrying insurance 
of that character. The insurance desired by Breslin was indemnity against loss 
from injuries by reason of his operations sustained by any member of the 
general public. The premium was based upon the entire remuneration earned 
during the policy period by all persons employed by the assured in all business 
operations “as expressed in statement No. 4.” The policy excluded from its 
protection any suit upon injury or death caused by any vehicle or automobile 
owned, hired, borrowed, or used by the insured. The automobile insurance 
was carried in another company. Statement No. 4 in the policy read as follows: 
“Locations of place or places where work is to be done—2705 West Main Street. 
Louisville, Ky.” Immediately following statement No. 4 the policy contained 
a classification of operations which called for sand and gravel digging, including 
drivers, chauffeurs, and employees engaged in the construction, repair, and main- 
tenance of buildings, installation of equipment, including machinery, and the 
office clerical force. As matter of fact, 2705 West Main street was not the place 
where any work was to be done or any wages were to be earned. It was a 
former residence of Mr. Breslin and undoubtedly crept into the policy by 
inadvertence or mistake. If that provision of the policy should be permitted 
to stand, Mr. Breslin would have no insurance whatever under the policy, and 
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there would be no substantial premium earned for the company. It is shown 
by the evidence that the United States Fidelity & Guaranty Company undertook 
to insure against liability occurring at all points where Mr. Breslin was engaged 
in work, and where any member of the public might happen to sustain an injury. 
Mr. Breslin desired that character of protection. The premiums were based 
upon the entire pay roll, including the pay roll at the place where the loss in 
question occurred. Alice Schroeder sued Breslin for a personal injury alleged 
to have been sustained on the sidewalk as the result of a condition caused by 
sand and gravel being negligently left thereon by the employees of Breslin. A 
notice of the action was given to the United States Fidelity & Guaranty Com- 
pany which showed where the accident occurred, which was at a place near the 
Brandeis alley job of Breslin. The company took charge of the case without 
raising any question as to the place of the injury, but did reserve its rights on 
the ground that the accident was caused by an automobile which was not 
covered by its policy. The insurance company then called Mrs. Schroeder for 
cross-examination and developed how and where she was injured. It immediate- 
ly notified Breslin of its retirement from the case, stating: “It developed in the 
deposition taken in the case that the gravel which is alleged to have caused the 
accident was not left on the walk by your workmen in the construction of the 
alley, but that it fell from one of your trucks loaded with gravel while crossing 
the side walk, and that therefore, if there was any negligence it was the negli- 
gent loading and operation of the truck which caused the accident.” Mr. Bres- 
lin then procured competent counsel to defend the suit, which finally resulted in 
a judgment against him which he paid, when the company persisted in its posi- 
tion. It will be seen that all the parties connected with the transaction under- 
stood that the insurance covered the location of the work where the accident 
happened and the premium was predicated in part upon the pay roll at that 
location. There is no doubt that a mutual mistake occurred when the residence 
number was inserted in statement No. 4, instead of a proper statement to cover 
the work at all locations. It would be difficult to conceive of a case where the 


evidence could be more convincing and conclusive that a mutual mistake had 


occurred. Mr. Breslin had sought and had paid for protection at that point and 


had labored under the belief that he had procured such protection. His regular 
insurance agent had procured and delivered the policy for the purpose and under 
the belief that it covered work at all places in the city. Appellant’s agent en- 
deavored to protect Mr. Breslin against such liability and collected a premium 
therefor. The denial of liability was based upon the ground that the accident 
was caused by an automobile. The statement in the notice that the liability was 
denied because of the particular condition stated, “and other good and sufficient 
reasons,” did not direct attention to the error in describing the location. It was 
but a generalization meant to embrace any new ground of defense that ‘might 
be discovered. But if it had been addressed to the particular point now urged, 
it could not have affected the clear right to a reformation of the contract to 
conform it to the true agreement of the parties. We conclude that the chancel- 
lor ruled correctly in reforming the policy, since there was no evidence what- 
ever to raise a doubt about the desire and intention of the parties to cover the 
case in question by the policy issued. 

[1] 2. The second proposition argued is that the injury to Mrs. Schroe- 
der was caused by a negligent operation of trucks which was expressly excluded 
from the policy. We have already mentioned the provision of the policy which 
excluded indemnity because of any suit based upon injury and death, or either, 
caused by an automobile owned, hired, borrowed, or used by the insurer. The 
evidence showed that the alley in the rear of East Brandeis street was being 
constructed by Mr. Breslin, and material was transported by trucks across the 
sidewalk. It is likely that the tailgates of the trucks were not tightly closed, or 
that the trucks were over-loaded so that sand and gravel fell to the sidewalk. The 
question presented is whether the injury to Mrs. Schroeder, which was caused 
by her falling on the sidewalk as a result of the dangerous condition created by 
the sand and gravel, was excluded from the protection of the policy by the 
Provision mentioned. Obviously the policy excluded liability for any loss based 
upon injury or death, or both, caused by an automobile coming in collision with 
the injured party. But it did not exclude injuries caused by a fall on the side- 
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walk, even though the fall resulted from conditions created by sand and gravel 
which had fallen from an automobile. The injury to Mrs. Schroeder was not 
one caused by an automobile. The injury was caused by a fall upon the street. 
The automobile insurance covered injuries resulting from accident by auto- 
mobile. But it did not cover an injury which resulted from a condition created 
incidentally by the use of the automobiles. The condition could have been 
created by other means. It might as well be said that a person falling into an 
excavation was injured by an automobile because the excavated material had 
been hauled away by the automobile. 

It is clear that the company was in error in declining to defend the suit 
based upon an injury to a member of the public by a fall upon the sidewalk, 
The part played by the automobile merely contributed to create the condition, 
and was not a cause of the injury. Cf. Louisville & N. R. Co. v. Napier, 223 Ky. 
417, 3 S.W.(2d) 1070, 64 A. L. R. 513; Gaines’ Adm’x y. City of Bowling Green, 
235 Ky. 800, 32 S.W.(2d) 348; Shafer v. Chesapeake &.O. Ry. Co., 228 Ky. 219, 14 
S.W.(2d) 780. 

[2] 3. The final argument is that the testimony as to the conduct of the ap- 
pellant in auditing all the books of Mr. Breslin, for the purpose of ascertaining 
the amount of premium to be paid, was incompetent and immaterial. The policy 
provided that an estimated premium should be paid upon demand, and that ad- 
ditional premiums should be charged and collected upon the basis of the pay 
roll as explained in condition B of the policy, referred to earlier in this opinion. 
The company did audit the pay roll, and rendered bills to Breslin for the addi- 
tional premium based thereon. The bills were approved and paid, and _ their 
accuracy 1s not assailed: What the books contained was not in issue, but the 
fact was pertinent that the books had been used by the appellant to ascertain 
the entire amount of the pay roll as a basis for its bills. The statements ren- 
dered by the company clearly show the foundation of the bills. It was not the 
contents of the pay roll and the books audited that was to be proven in this 
case, but the fact that the insurance company caused its agents to examine the 
original books and the pay roll in order to ascertain the amount of premium to 
be paid. The pay roll applied to all the various places where the work was done, 
and the company collected premiums accordingly. Certainly the company was 
aware that no work was being done at the residence mentioned in the policy in 
statement No. 4. If the books had been demanded and produced, no light could 
have been cast upon the conduct of the appellant. The appellant did not de- 
mand the books, as it had previously audited them. The books could serve no 
possible purpose in this record, since the bills rendered supplied all the infor- 
mation that was needed. The source of that information was not material or 
important when its accuracy was conceded. There was no error in the ad- 
mission of evidence. 

The judgment is affirmed. 


AMERICAN FOREST PRODUCTS CO., Inc., v. LUMBERMEN’S MUT. 
CASUALTY CO. 
Supreme Court, Appellate Division, First Department. May 20, 1932. 
258 New York Supplement 490. 
INSURANCE. 
Under public liability policy issued to dealer in telephone poles, insurer held 
not liable for death of customer’s employee away from insured premises. 
Clause in public liability policy specified location of insured premises 
as being at Sylva, Jackson county, state of North Carolina. Employee of 
customer of insured, while engaged in regular course of his employment 
in unloading carload of poles in Brooklyn, N. Y., sustained injuries 
resulting his his death. It was contended that the stakes installed on the 
railroad car to hold the telephone poles in position had been installed 
at the insured’s yard or plant in North Carolina, in an improper, unskillful, 
negligent, and careless manner. 


(For other cases, see Insurance, Dec. Dig. § 435.) 
Submission of controversy upon an agreed statement of facts between the 
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American Forest Products Company, Inc., plaintiff, and the Lumbermen’s Mutual 
Casualty Company, defendant, under Civil Practice Act, §§ 546-548. 

Judgment directed in favor of the defendant. 

Argued before Finch, P. J., and McAvoy, Martin, O’Malley, and Townley, JJ. 

Swiger, Scandrett, Chambers & Landon, of New York City (S. Whitney 
Landon, of New York City, of counsel), for plaintiff. 

Evans, Hunt & Rees, of New York City (Walter G. Evans, of New York 
City, of counsel), for defendant. 

TOWNLEY, J. 

Plaintiff seeks to recover $6,988.51 claimed to be due under the terms of a 
public liability policy issued by defendant insuring plaintiff against liability resulting 
from the negligence of plaintiff's servants. Plaintiff is a corporation enggaed 
in the business of dealing in telephone poles. One of its plants is at Sylva, 
Jackson county, N. C. To protect itself from liability arising from its business 
operations at its plant at Sylva, plaintiff procured the policy annexed to the 
submission. 

The accident on which the claim is based arose out of the following circum- 
stances: Prior to January 20, 1927, and while the policy was in force, plaintiff, 
through its agents and employees, loaded a consignment of poles for delivery to 
the New York Telephone Company at the New York Telephone Company’s yard 
in Brooklyn, N. Y. The loading was done at Sylva. On January 20, 1927, an 
employee of the New York Telephone Company, named Brockman, while engaged 
in the regular course of his employment in unloading the poles from the car in 
Brooklyn, sustained injuries resulting in his death by reason of the rolling of the 
whole or some part of the telephone poles from the car. No employees of the 
plaintiff were present at the time of the accident nor had any of the employees 
of the plaintiff performed any service upon the car after the car left the plant 
at Sylva. 

In the written submission it is said that the injuries “were claimed to have 
been caused by the carelessness and negligence of the plaintiff * * * in that the 
stakes installed on such railroad car to hold such telephone poles in position had 
been installed at the plaintiff’s said yard or plant at Sylva, Jackson County, North Caro- 
lina in an improper, unskillful, negligent and careless manner.” It is not conceded 
that in fact there was negligence in the loading. The case was settled, and 
$6,000 was paid to the personal representative of the deceased, Brockman. It is 
agreed “that this was a fair and reasonable settlement. and by agreement of the 
parties hereto has the same force and effect as if it were a verdict rendered by a 
jury, pursuant to a finding that the said injuries were in fact due solely to the 
said alleged improper loading of said poles by the employees of the plaintiff at 
its said plant at Sylva, North Carolina, which said verdict and finding were 
supported by competent and sufficient legal evidence and were in no way contrary 
to law or otherwise improper.” 

The policy insured the plaintiff respecting bodily injury or death suffered by 
any person or persons other than the employees of the plaintiff “while at the 
places designated in Item 3 of said declarations by reason of the work described 
in Item 3 of said declarations, in and during the prosecution of such work.” 
Item 3 specifies that the location of the premises insured is at Sylva, Jackson 
county, state of North Carolina. There were no relevant exceptions covering 
operations at any other point. 

It is unnecessary to mention other sections of the policy. There is concededly 
nothing which indicates an intention to protect plaintiff for injuries occurring out- 
side of Sylva. 

But plaintiff claims that there should be a recovery for an accident happening 
elsewhere than at Sylva, provided it was proximately caused by operations of 
plaintiff's servants at Sylva. As expressed by plaintiff, the loading was in the 
nature of a snare on the premises at Sylva and undisturbed by any intervening 
force which caught its victim off the premises in Brooklyn. A sufficient answer 
to this is that the parties made no such agreement. 

Judgment should be directed for the defendant, with costs. 

Judgment directed for defendant with costs. Settle order on notice. All concur. 
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BUFFALO SMOKETERIA, Inc., v. METROPOLITAN CASUALTY 
INS. CO. OF NEW YORK. 
Supreme Court, Erie County. June 6, 1932. 
258 New York Supplement 581. 
INSURANCE. 

Facts disclosed by evidence held to support verdict finding that robbery of 
truck containing merchandise occurred in presence of custodian within robbery 
policy. 

Insurance policy defined “robbery” as a felonious and forcible taking 

of property “by an overt felonious act committed in the presence of a cus- 

todian and of which he was actually cognizant.” 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Appeal from City Court of Buffalo. 

Action by Buffalo Smoketeria, Incorporated, against the Metropolitan Casualty 
Insurance Company of New York. From a judgment entered upon a verdict of 4 
jury in favor of the plaintiff, the defendant appeals. 

Judgment affirmed. 

Kimball & Smith, of Buffalo (Wallace H. Miller, of Buffalo, of counsel), for 
appellant. 

Brown, Ely & Richards, of Buffalo (David S. Jackson, of Buffalo, of coun- 
sel), for respondent. 

HInktey, J. 


The defendant issued its policy of insurance to plaintiff to insure the latter 
against robbery. The definition of “robbery” as included in the policy differs 
from the common-law and statutory description of the offense. The policy defines 
“robbery” as applied to this case as: “Robbery shall mean a felonious and forci- 
ble taking of property * * * by an overt felonious act committed in the presence 
of a custodian and of which he was actually cognizant.” 

The facts establish that a delivery clerk of plaintiff entered certain premises 
known as 381% Niagara street for the purpose of refilling an automatic cigarette 
vending machine. He left his truck outside and remained in the premises about 
three minutes. On coming out he saw his truck being driven up the street and 
around the corner. The next day the truck was found abandoned with its con- 
tents stolen. This action was for the recovery of the value of the cigarettes stolen 
from the truck. 

The appellant concedes in its brief that there was an overt felonious act in 
taking the truck, but contends that the alleged robbery was not committed in the 
presence of the custodian. 

The case seems to be of first impression in this state. No interpretation of the 
particular clause of the policy involved herein has been called to the attention of 
the court. However, even in criminal prosecutions for robbery which require a 
rigid interpretation of the language of the definition, the courts have not con- 
strued the word “presence” to mean a literal, physical presence. People v. Glynn, 
54 Hun, 332, 7 N. Y. 631, 25 N. E. 953; State v. Calhoun, 72 Iowa, 432, 34 N. W. 
194, 2 Am. St. Rep. 252; State v. Eddy (Mo. Sup.) 199 S. W. 186; State v. Lamb, 
242 Mo. 398, 146 S. W. 1169; O’Donnell v. People, 224 Ill. 218, 79 N. E. 639, 8 
Ann. Cas. 123; Hill v. State, 42 Neb. 503, 60 N. W. 916; 24 Am. & Eng. Ency. of 
Law, 1002; 54 C. J. 1015. 


There was no requirement in this case that the overt act should be seen by 
the custodian as it commenced. He knew that the truck was being driven away. 
His brief presence in the store was no more than if he had turned his back and 
then turning again had seen the trucking being driven away. The evident intent 
of the clause in question was to guard against careless or pretended losses by the 
custodian and not to avoid a loss by a technical strained construction of the policy. 

The trial court in its main charge and in its response to requests by defendant's 
counsel submitted to the jury, in addition to the other questions, the determination 
of whether stealing took place in the presence of the custodian and whether the 
plaintiff took all reasonable precaution to guard against loss of the property. Both 
questions the jury by its verdict determined in favor of the plaintiff. There is no 
reason to disturb that verdict. 

Judgment of the lower court affirmed, with costs. 
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WELLER et al. v. GRANGE MUT. CASUALTY INS. CO. OF HARRISBURG. 
Superior Court of Pennsylvania. July 14, 1932. 
161 Atlantic Reporter 615. 
2, INSURANCE. 

In construing insurance contract, court must ascertain intention of parties 
thereto. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3, INSURANCE. 

Policy indemnifying employer against liability for injuries of employees em- 
ployed in agricultural pursuits and duties incident thereto, “including occasional 
saw-milling,” included injuries to employee engaged in operation of sawmill. 

The word “including” is defined as comprehending, comprising, taking, 
containing, embracing, and has restrictive or enlarged meaning depending 

on circumstances. As used in typewritten policy provision, “agricultural 

pursuits and all necessary duties incident thereto including occasional saw- 

milling (not in excess of three weeks), cider press and hauling,” it should 

he held to mean something beyond general language which immediately 

precedes it. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

4, INSURANCE. 

That construction most favorable to insured should be adopted when policy is 
susceptible without violence of two interpretations. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Appeal from Court of Common Pleas, Lawrence County; R. Lawrence Hilde- 
brand, President Judge. 

Action of assumpsit by J. A. Weller and another against the Grange Mutual 
Casualty Insurance Company of Harrisburg, Pennsylvania. Judgment for plain- 
tiffs, and defendant appeals. 

Affirmed. 

Argued hefore Trexler, P. J., and Keller, Gawthrop, Cunningham, Baldrige 
Stadtfeld, and Parker, JJ. 

Orville Brown and A. M. Shumaker, both of New Castle, for appellant. 

Wylie McCaslin, of New Castle, for appellee. 

Batprick, J. 


This is an appeal from a judgment entered in an action of assumpsit under an 
emplover’s liability policy “indemnifying employers engaged in agricultural pur- 
suits for claims brought against them by their employees.” 

Plummer Black, an employee of the appellees, was injured on March 15, 1928, 
while engaged in the operation of a sawmill. After the injury, the insurance com- 
pany paid Black $235 on account of the injury and paid the doctor $25, but re- 
fused to pay any further amount, contending that the payments were made by 
mistake as the policy did not cover the injury. The employee filed a claim for 
compensation to the state workmen’s compensation authorities, and an award was 
made to him on account of the injury. The plaintiffs paid $1,550 to the employee 


on account of the award. This suit was brought to recover that amount with in- 
terest. 


The defendant denied liability on the ground that the work in which Black 
was engaged at the time of the injury was a commercial venture—in no way con- 
nected with the plaintiffs’ agricultural operations, and not covered by the insurance 
policy. The appellees obtained judgment in the court below. 


[1] The first position taken by the appellant in its statement of questions in- 
volved is that the present suit was prematurely instituted, as, under article 27 of 
the by-laws of the policy, “no action shall lie against the Company for failure to 
defend any such claim, action, suit or legal proceeding, unless brought by and in 
the name of the member for loss actually sustained and paid in money by the mem- 
ber in satisfaction of a judgment after trial of the issue”; and that as only part of 
the judgment had been paid, and no satisfaction entered, the right of action against 
the defendant had not accrued. That question was.not raised by the pleadings, nor 
at the trial of the cause, and, therefore, will not be considered im this appeal. Ben- 
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ner v. Central Mausoleum Co., 304 Pa. 569, 572, 156 A. 239; Lincoln Deposit & 
Trust Co. v. Sanker, 305 Pa. 576, 581, 158 A. 255. 

_The insurer, under section II of the policy, agreed to “indemnify the employer 
against loss by-reason of the liability imposed by law (meaning common law not 
in excess of $5,000.00, or any Workmen’s Compensation Law of Pennsylvania) upon 
him for damages on account of personal injuries, including death * * * sustained 
by any employee who refuses to accept the voluntary compensation set forth.” Sec. 
tion V contains the following provision: “This policy shall cover only employees 
of the employer legally employed by him in agricultural pursuits and duties inci- 
dent thereto.” J. A. Weller, one of the appellees, testified that he told the secretary 
of the company, at the time the application for the policy was made, that he and 
his son were engaged in commercial sawmilling, cider making and hauling. On 
cross-examination he was asked: 

“Q. Did Mr. Allen state to you that the insurance would cover running a cider 
press, hauling, and running a sawmill on land other than your own? A, That was 
the understanding. 

“Q. For the premium mentioned in this policy? A. Yes, sir; it was.” 

There was no attempt to contradict that testimony. The plaintiffs contended 
that in order to give them additional protection to that afforded by the printed 
portion of the policy, there was then added, under “Declarations,” the following, 
in typewriting: “Agricultural pursuits and all necessary duties incident thereto, in- 
cluding occasional sawmilling (not in excess of three weeks). cider press and 
hauling. $500. 

[2, 3] We are obliged to ascertain the intention of the parties to this contract 
as in any other contract. In fulfilling this duty, “the written portions of an in- 
surance policy must be taken as being more immediately expressive of the intention 
of the parties, and must prevail over the printed portion, if there is any repugnancy 
or conflict between them.” McClure v. Mutual Fire Ins. Co., 242 Pa. 59, 65, & 
A. 921, 923, 48 L. R. A. (N. S.) 1221. In view of the language used in section V— 
“agricultural pursuits and all necessary duties incident thereto,’—it is natural to 
assume that the parties had intended to make the coverage more comprehensive 
than provided in that section. As the learned court below points out, one engaged 
in sawmilling, incident to operating a farm where the lumber was to be used for 
the maintenance of the buildings, or hauling about the farm, comes within section 
V of the policy. If the purpose simply was to clarify language that was uncertain, 
it is highly improbable that the words “occasional sawmilling (not in excess of three 
weeks)” would have been used. The operation,of a cider press, or a sawmill, may 
or may not be incident to agriculture; either may be conducted as a distinct com- 
mercial enterprise. There can be no question, however, that a certain amount of 
hauling is always incident to agriculture. It is inconceivable that one may conduct 
a farm without doing some hauling. It would seem, therefore, that the parties in- 
tended, by adding the typewritten portion to the policy, to cover something other 
than labor ordinarily incident to agricultural pursuits. 


The appellant argues that the word “including.” as used with “occasional 
hauling,” should be interpreted in a sense of limiting rather than enlarging what 
has been stated immediately before, and does not bear the meaning of “and” or 
“also,” as held by the lower court. The word “including” has two shades of 
meaning, as illustrated in Pepper’s Estate, 154 Pa. 340, 25 A. 1063, where the tes- 
tator gave to the Pennsylvania Academy of Fine Arts a bequest of $50,000, inclu- 
sive of the academy’s note. The testator, at the time of his death, held the 
academy’s note in the sum of $8,000 for money loaned. The court held that the 
amount of the note should be deducted from the legacy. On the other hand in 
Cummins v. German-American Ins. Co. of New York. 197 Pa. 61, 46 A. 902, 903, 
the policy on which an action was brought was on a “barn, including sheds and 
additions attached.” The court held that the two sheds separated from the 
barn by a driveway, but attached thereto by bars, were within the provision of 
the policy. In Jacksonville Term. Co. v. Blanshard, 77 Fla. 855, 82 So. 300, 301, 
the statute provided that “all costs * * * including a reasonable attorney's fee,” 
etc.; and in Wyatt v. City of Louisville, 206 Ky. 32, 267 S. W. 146, the statute 
authorized the city to reconstruct sidewalks including curbing. These cases, as 
well as United States v. Pierce (C. C. A.) 147 F. 199, Sullivan Mach. Co. v. 
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u. S. (C. C.) 168 F. 561, and a number of other cases, support the theory that 
“including” is used in the sense of “and” or “also.” Webster defines “including” 
as follows: “To comprehend or comprise; * * * to take or reckon in; to contain, 
embrace.” 

[4] The word “including” has a restrictive or enlarged meaning—depending 
upon the circumstances. As used in this policy, we are of the opinion that it is 
more comprehensive than the interpretation placed upon it by the appellant and 
that it should be held to mean something beyond the general language which 
immediately preceded it. In this connection we must bear in mind that the terms 
of the contract, being the words of the insurer, are to be construed most strongly 
against the company. Where the terms of the policy are susceptible, without 
violence, of two interpretations, that construction which is most favorable to the 
insured, in order to indemnify him against loss sustained, should be adopted. 
Humphreys v. Nat. Benefit Ass’n, 139 Pa. 214, 20 A. 1047, 11 L. R. A. 564; 
Marcello v. Concordia Fire Ins. Co., 234 Pa. 31, 82 A. 1090, 39 L. R. A. (N. S.) 
366; Hubbard v. Globe Indemnity Co., 87 Pa. Super. Ct. 483. 

After giving careful consideration to the elaborate argument presented by the 
appellant, we are of the opinion that the record disclosed sufficient facts to justify 
the conclusion reached by the lower court that the policy indemnifies the insured 
against this employee’s claim. 

Judgment affirmed. 
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MISCELLANEOUS 


FRANKLIN v. MANN, Judge. No. 4—2666. 
Supreme Court of Arkansas. June 6, 1932. 
50 Southwestern Reporter (2d) 606. 
INSURANCE. 

_ Circuit court had jurisdiction to appoint ancillary receiver for Kentucky 
life insurance company on petition on behalf of Arkansas insurance commissioner 
(Crawford & Moses’ Dig. § 5951, par. 8; Const. art. 12, § 11). 

(For other cases, see Insurance, Dec. Dig. § 26.) 


Petition of G. A. Franklin, receiver for Inter-Southern Life Insurance Com- 


pany, for a writ of prohibition against Richard M. Mann, Judge of the Circuit 
Court ‘of Pulaski County. 


Writ denied. 

John Baxter, of Dermott, for appellant. 

Hal L. Norwood, Atty. Gen., and J. W. House, Jr., and M. J. Harrison, both 
of Little Rock, for appellee. 

Menarry, J. 

The Inter-Southern Life Insurance Company is a foreign corporation organ- 
ized under the laws of the state of Kentucky and was authorized to do business 
in the state of Arkansas and did business in this state prior to the receivership, 
It operated in the state of Arkansas under the laws and supervision of the insur- 
ance commissioner. 

A receiver was appointed by the court of Kentucky. On April 18, 1932, the 
deputy and acting insurance commissioner of the state of Kentucky telephoned 
A. D. Du Laney, insurance commissioner of Arkansas. requesting that an ancillary 
receiver be appointed in Arkansas. On the same day. April 18, the insurance 
commissioner of this state certified the Inter-Southern Life Insurance Company 
to the Attorney General as an involent company operating in Arkansas. 

Thereafter, on April 19, 1932, the Attorney General of this state presented a 
petition on behalf of the insurance commissioner to Judge Richard M. Mann, 
circuit judge of the Pulaski circuit court, asking for the appointment of an 
ancillary receiver. M. J. Harrison was appointed ancillary receiver, and filed his 
bond which was approved. 

On April 20, 1932, the acting insurance commissioner of the state of Kentucky 
wrote to A. D. Du Laney a letter confirming the telephone conversation, and 
stating that the reason for asking that an ancillary receiver be appointed in 
Arkansas was for the sole purpose of having the co-operation and assistance of the 
commissioner in Arkansas in working out the conditions of the Inter-Southern 
Life Insurance Company to the best advantage of the policyholders. 


Thereafter, on April 22, 1932, P. O. Bynum filed a petition in the Chicot 
county chancery court asking for the appointment of a receiver by that court. 
He alleged that he was a creditor of the insurance company. The Chicot county 
chancery court granted the petition and appointed Mr. G. A. Franklin receiver. 
G. A. Franklin then came to Little Rock and filed a motion in the Pulaski circutt 
court to quash the order of the Pulaski circuit court appointing Harrison receiver. 
This motion was denied. No appeal was taken from the order denying the motion. 

The petitioner here, G. A. Franklin, asks for a writ of prohibition directing 
and commanding that the said R. M. Mann, as judge of the circuit court ol 
Pulaski county, to make no further orders in this matter, and that, upon a final 
hearing, an order be made by this court quashing the receivership proceedings and 
the order of the Pulaski circuit court appointing a receiver. 

The petitioner, in his brief, states: “The only question to be determined is 
one of jurisdiction. The petitioner readily admits that if the Pulaski Circut 
Court had jurisdiction to appoint a receiver, then this writ of prohibition should 
be denied.” ‘ 


The only question therefore for our consideration is whether the Pulaski 
circuit court had jurisdiction. ; 

As early as 1873, the Legislature of this state recognized the importance 
and necessity of a general law regulating and supervising insurance companies 
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doing business in this state, and it passed an act in 1873 to establish an insurance 
bureau. This act was amended from time to time, and in 1917 there was an act 
passed creating the office of insurance commissioner and state fire marshal (Acts 
1917, p. 1038). These acts prescribed the duties of the insurance commissioner, 
and among other duties imposed on the commissioner by law was that of enforcing 
all laws of this state in relation to insurance companies and to see that all laws 
of this state respecting insurance companies are faithfully executed. _ j 

The eighth paragraph of section 5951 of Crawford & Moses’ Dig. is as fol- 
lows: “Whenever the Insurance Commissioner shall have reason to believe that 
any insurance company of this State is insolvent or fraudulently conducted, or 
that its assets are not sufficient for carrying on the busines of the same, or during 
any noncompliance with the provisions of this chapter, he shall communicate the 
fact to the Attorney General, whose duty it shall then become to apply to the 
Supreme Court or the circuit court, or, in vacation, to any of the judges thereof, 
for an order requiring said company to show cause why their business should 
not be closed; and the court or judge, as the case may be, shall thereupon hear 
the allegations and proofs of the respective parties, or appoint some suitable 
person as examiner to perform such duty and report upon the facts to said court 
or judge. If it appear to the satisfaction of said court or judge that such com- 
pany is insolvent, or that the interests of the company so require, the said court 
or judge shall decree a dissolution of such corporation, and a distribution of its 
effects; but in case it shall appear to said court or judge that said corporation 
is able to comply with the provisions of this act, and that it is not insolvent, 
a decree shall be entered annulling the act of the Insurance Commissioner in the 
premises and authorizing such company to resume business.” 

It is contended by the petitioner, however, that this paragraph refers to 
insurance companies of this state only, and does not apply to foreign corporations. 
However, section 11 of article 12 of the Constitution of this state provides, among 
other things, in speaking of foreign corporations: “And. as to contracts made or 
business done in this State, they shall be subject to the same regulations, limita- 
tions and liabilities as like corporations of this State, and shall exercise no other 
or greater powers, privileges or franchises than may be exercised by like corpora- 
tions of this State.” This provision of the Constitution was also enacted by the 
Legislature as a statute, and is section 1825, Crawford & Moses’ Dig. 

It was manifestly the intention of the Legislature, in creating the office of 
commissioner of insurance and prescribing his duties, to protect all the policy- 
holders and persons interested in an insurance company, and, for this reason, 
provided a state officer whose duty it is to supervise all insurance companies 
in this state, and to see that all laws are faithfully executed, to the end that 
every one interested in an insurance company may have protection. 

It was evidently thought that this would be a greater protection to the policy- 
holders and interested persons than to permit any creditor or policyholder to 
bring suit anywhere in the state for the purpose of taking charge and manage- 
ment of an insolvent insurance company. 

The application for a receiver in the Pulaski circuit court on behalf of the 
commissioner was made at the instance and request of the insurance commissioner 
of the state of Kentucky. 

In the case of Grand Lodge, A. O. U. W. v. Adair. 182 Ark. 684, 32 S.W. (2d) 
430, 433, all the questions involved in this case are settled. The authorities are 
reviewed, and it would serve no useful purpose to review or discuss them again. 


In the case referred to it is said: “A special department and a state official are 
clothed with special duties and powers to invoke the aid of courts of general 
jurisdiction in the discharge of these duties.” It is also said in the same case: 
“It is a well-established rule, that has been often adhered to by this court, that 
where a court exercising general jurisdiction under the Constitution has been given 
special statutory jurisdiction in certain matters, and the manner in which such 
jurisdiction is to be exercised is pointed out by the statute, the record of such 
court must show the jurisdictional facts.” 

This is a special proceeding provided for by statute, for the purpose, among 
other things, as we have said, of protecting the interests of policyholders and 
the property of the company. 
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The petitioner contends that the case of Grand Lodge, A. O. U. W. v. Adair. 
supra, has no application, his contention being that the statute applies to fraternal 
benefit societies. We think the statute is broad enough to cover all insurance 
companies, and that it was the intention of the Legislature, in forming this general 
plan, to protect policyholders in all insurance companies, and there is nothing jn 
the Constitution prohibiting the Legislature from authorizing the circuit court to 
act on the petition of the insurance commissioner. 

The writ of prohibition is denied. 


STATE ex rel. UNION INDEMNITY CO. v. KNOTT, State Treasurer, 
; Supreme Court of Florida. May 25, 1932. 
141 Southern Reporter 892. 

1. INSURANCE. 

Liability insurance policy is “surety contract” within statute requiring 
surety companies to deposit bonds with state treasury to secure performance 
of such contracts (Comp. Gen. Laws 1927, § 6302). 

(For other cases, see Insurance, Dec. Dig. § 21.) 

2. INSURANCE. 

Insurer held estopped to deny that bonds deposited by it with state treasurer 
were held to insure performance of automobile public liability policy written by 
it (Comp. Gen. Laws 1927, § 6304). = 

(For other cases, see Insurance, Dec. Dig. § 21.) 

3. INSURANCE. 


State treasurer held not required to release bonds, deposited by surety com- 
pany, to assignee assuming its liabilities, without showing that it settled all 
claims under automobile liability policy issued by it (Comp. Gen. Laws, 1927, § 
6302). 

(For other cases, see Insurance, Dec. Dig. § 21.) 

4. INSURANCE. 


Assignee’s ownership and right to possession of bonds, deposited with state 
treasurer by assignor surety company, weld subject to all claims under surety 
contracts made in state by assignor (Comp. Gen. Laws 1927, § 6302). 

(For other cases, see Insurance, Dec. Dig. § 21.) 

Ellis and Brown, JJ., dissenting. 

Original proceeding in mandamus by the State, on the relation of the Union 
Indemnity Company, against W. V. Knott, as Treasurer of such state. 

Alternative writ quashed. 

Harry T. Gray and Robert H. Anderson, both of Jacksonville, for relator. 

Cary D. Landis, Atty. Gen. and H. E. Carter, Asst. Atty. Gen., for re- 
spondent. 


Burorp, C. J. 


In this case original writ of mandamus issued out of this court to the 
respondent, Knott, as state treasurer, the purpose of which was to test his 
authority for holding $75,000 in bonds deposited in the office of the state treas- 
urer by New York Indemnity Company under provisions of section 4339, Rev. 
Gen. St., section 6302, Comp. Gen. Laws. 


The record shows that New York Indemnity Company was a foreign cor- 
poration authorized to do business in the state of Florida; that it deposited 
with the state treasurer the bonds required and after conducting its business in 
this state for a short time entered into an agreement of reinsurance with Union 
Indemnity Company, a Louisiana corporation, with the approval of the state 
treasurer by the terms of which Union Indemnity Company assumed the liability 
of New York Indemnity Company upon all of its outstanding and uncanceled 
policies of insurance and the uncanceled fidelity and surety bonds and agreed 
to fulfill all of the insurers’ or sureties’ obligations thereunder. By the pro- 
vision of the reinsurance agreement, Union Indemnity Company assumed ll 
outstanding and unpaid claims known or unknown against New York Indemnity 
Company and agreed to adjust and settle with the assureds, the obligees, and 
any other persons entitled thereto all losses, damages, or benefits arising under 
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such policies or bonds. New York Indemnity Company has ceased to do busi- 
ness in Florida, and has settled all claims against it growing out of what it 
alleges to be the surety business theretofore transacted by it, and has been re- 
leased from all bonds upon which it has been taken as surety. 

The return of the respondent shows: 

“That prior to May 22, 1931, this Respondent is informed and believes and 
upon such information and belief alleges that the New York Indemnity Com- 
pany in line with its authority under section 6302 of the Compiled General Laws 
of Florida 1927, issued an automobile public liability insurance policy in favor 
of the Florida Motor Lines Incorporated, as appears from the sixth paragraph 
of an affidavit made by Lewis P. Koppang, Vice-President of New York In- 
demnity Company, before Harry M. Mayo, Jr., Notary Public, dated 16th day 
of October, 1931, a copy of which said affidavit is hereto attached as Respondent’s 
Exhibit ‘A’ to this Return, and asked to be taken and considered as a part 
hereof. This Respondent alleges that it has not been shown to him by the 
Relator or New York Indemnity Company that the New York Indemnity Com- 
pany has settled up all claims against it by reason of the issuance of said auto- 
mobile liability insurance policy; and that there is now no liability or claims 
pending against it by reason of the issuance of said automobile public liability 
insurance policy, and it does not appear from the allegations of the said alter- 
native writ of mandamus that there are now no claims or liability against the 
New York Indemnity Company by reason of the issuance of said automobile 
public liability insurance policy in favor of Florida Motor Lines, Incorporated. 

“Respondent would respectfully show unto the Court that until the Relator 
makes it appear that there are no claims or liability against New York In- 
demnity Company by reason of the issuance of said automobile public liability 
insurance policy in favor oi the Florida Motor Lines, Incorporated, he cannot 
lawfully deliver up to the New York Indemnity Company or the Relator the 
bonds deposited with Respondent under the provisions of section 6302 of the 
Compiled General Laws of Florida 1927 as alleged in the second paragraph of 
the bill of complaint.” 

[1, 2] The sole question for us to determine is whether or not the deposit 
made by New York Indemnity Company with the state treasurer of the state 
of Florida may be held by the state treasurer to insure the payment of the 
liability of the company on a policy of automobile public liability insurance. 
It is contended by the relator that liability insurance is one thing and the 
business of a surety company is an entirely different thing. There may be a 
distinction, but we think that that distinction, whatever it may be, fades from 
view in the light of the provisions of section 4339, Rev. Gen. St., section 6302, 
Comp. Gen. Laws, which section applies to any surety company or to any in- 
surance company doing business in the State of Florida which may offer or 
undertake to become surety on any bond or which may offer or undertake to 
become surety on any surety contract, and it is our view that a liability insur- 
ance policy is a surety contract. New York Indemnity Company wrote the 
liability insurance and became surety for the liability of Florida Motor Lines, 
Incorporated, under its authority to do a surety business in the state of Florida 
and by section 4341, Rev. Gen. St., section 6304, Comp. Gen. Laws, it is estopped 
to deny its corporate power to assume such liability. Being estopped to deny 
its corporate power to assume this liability under its authority to do business 
in the state of Florida, it appears to us that it is likewise estopped from denying 
that its deposit with the state treasurer is held to insure the performance of its 
contracts entered into in pursuance of its authority to do business in this state. 

[3, 4] In the above state of the case it appears that Union Indemnity Com- 
pany has not made it to clearly appear that it is the duty of the state treasurer 
to release to it the bonds deposited with the state treasurer by New York In- 
demnity Company, of which bonds, by the assignment from the New York 
Indemnity Company to Union Indemnity Company, the Union Indemnity Com- 
pany has become the owner. The ownership and right of possession of Union 
Indemnity Company to such bonds deposited with the state treasurer by New 
York Indemnity Company is subject to the claims of any person or persons 
against New York Indemnity Company arising out of any contracts of surety 
entered into in this state by New York Indemnity Company while such bonds 





















































































1164 The Insurance Law Journal, Vol. 79 [Nov., 1932 


were on deposit with the state treasurer for the purpose of qualifying anq 
authorizing New York Indemnity Company to do business in this state. 


For the reasons stated, the alternative writ should be quashed. It is go 
ordered. 


Whitfield and Terrell, JJ., concur. 

Ellis and Brown, JJ., dissent. 

Davis, J. (concurring). 

I concur in the opinion and conclusion because the relator’s petition and 
alternative writ does not sufficiently show that the Union Indemnity Company, 
as successor to the outstanding undischgrged liabilities of the New York In- 
demnity Company, has unconditionally assumed the surety contract liability of 
Florida Motor Lines under such circumstances as to make its own $75,000 deposit 
applicable to the outstanding obligation of New York Indemnity Company to 
Florida .Motor Lines. . 

But I am also of the vicw that a surety company has in contemplation of 
law “settled up all claims against it” as provided in section 6302, Comp. Gen. 
Laws, section 4339, Rev. Gen. St., so as to entitle it to withdraw its securities 
when, with the approval of the treasurer, a reinsurance contract has been 
entered into by which another company’s $75,000 deposit has become security 
under such reinsurance contract for all outstanding liabilities. I concur fully 
in the view that securities under section 6302, Comp. Gen. Laws, supra, cover 
surety contracts such as liability insurance bonds. 


KORTRIGHT v. MUTUAL LIFE INS. CO. OF NEW YORK. No. 28086. 
Supreme Court of Nebraska. Aug. 11, 1932. 


243 Northwestern Reporter 904. 
1. INSURANCE. 


Term “recall,” within agency contract between life insurance company and 
agent, held not equivalent of “rescind.” 

(For other cases, see Insurance; Dec. Dig. § 84[1].) 
2. INSURANCE. 


Term “recall,” within agency contract between life insurance company and 
agent, means recall by company before policies became effective. 

(For other ‘cases, see Insurance, Dec. Dig. § 84[1].) 
3. INSURANCE. 


Where insurer rescinded contract of insurance and canceled policy without 
legally sufficient cause, insurer held not entitled to recover any part of commission 
from agent who negotiated contract. 


(For other cases, see Insurance, Dec. Dig. § 84[1].) 
Syllabus by the Court. 


1. The word “recall” as used in the agency contract involved herein between 
a life insurance company and its agent, is not the equivalent in meaning of rescind. 

2. Where an insurance company has rescinded a contract of insurance and 
canceled the policy without a legally sufficient cause therefor and returned to the 
insured the unearned premium thereon, held, it cannot recover from the agent who 
negotiated the contract any part of the commission previously paid to him, in the 
absence of an express agreement providing therefor. 

Appeal from District Court, Douglas County; Leslie, Judge. 

Action by Willard I. Kortright against the Mutual Life Insurance Company 
of New York. Judgment for the plaintiff, and the defendant appeals. 

Affirmed. f 

Brown, Fitch & West, of Omaha, and Frederick L. Allen, of New York City, 
for appellant. 

Lovely & Lovely, of Omaha, for appellee. 

Heard before Goss, C. J., and Rose, Dean, Good, Day, and Paine, JJ., and 
Lovel S. Hastings, District Judge. 

Hastincs, District Judge. 

On January 16, 1927, the Mutual Life Insurance Company, defendant, appel- 
lant, and Willard [. Kortright, plaintiff, appellee, entered into a contract in writ- 
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ing whereby Kortright was appointed its agent for the purpose of soliciting in- 
surance and collecting and remitting first year premiums thereon under the rules 
and regulations of the defendant company. For his services the defendant com- 
pany agreed to pay him commissions on first year premiums secured and remitted 
by him in cash. The contract prohibited rebating in any form, directly or indi- 
rectly, by Kortright. Later, on December 30, 1929, that contract was superseded 
by another almost identical in terms. Some time prior to the 20th day of July, 
1929, the plaintiff entered into negotiations with one Rufus E. Lee for a life in- 
surance policy of $150,000. Lee at that time had $665,000 of life insurance in the 
defendant company on which a large amount of dividends had accumulated. As 
an inducement to Lee to take out an additional $150,000 life insurance policy the 
plaintiff advised him how he could take out such additional life insurance by 
using his accumulated dividends on other policies, then held by the defendant 
company, to pay the premum. On the 20th day of July, 1929, Lee made written 
application to the company for a $150,000 ordinary life insurance policy and at 
that time gave the plaintiff an order on the defendant company for the first year’s 
premium, amounting to $9,108, payable out of the dividends then accumulated on 
his other policies. On the 20th day of August, 1929, the defendant company issued 
and delivered to Lee a life insurance policy for $150,000 which was accepted by 
Lee. Under the terms of the contract of agency then in force between Kortright 
and the defendant company his commimssion amounted to $4,554, which was paid 
to him by the defendant company. Some time after the policy was issued and 
accepted by Lee, Kortright was called to Lee’s office by Lee, and Lee then de- 
manded that all of the commission received by Kortright in excess of $1,000 be 
rebated to him, it being contended by Lee that at the time the application for the 
insurance was made Kortright promised to rebate all of his commission in excess 
of that sum. Kortright denied that any such agreement had been made. Lee 
thereupon went to the manager of the defendant company in Omaha and insisted 
that the manager bring pressure on Kortright to give him the rebate. Lee made 
it plain that if he was given the rebate he would be satisfied; if not, he would take 
the matter up directly with the defendant company and ask that his policy of 
insurance be canceled. Failing to get his rebate, Lee, on November 16, 1929, wrote 
the defendant company that he was induced to take the policy in question by rea- 
son of an agreement he had with Kortright to rebate all of his commission except 
$1,000 and that he would not have taken the insurance but for such agreement; that 
he had other similar transactions with Kortright and Kortright had always car- 
ried out his part of the agreement. He asked that the policy be canceled and that 
the unearned premium should be returned to him on a pro rata basis. The defend- 
ant company then instituted an investigation to determine the truth of the charge 
made by Lee and, after receiving the statements of the manager of its Omaha 
office and Kortright, wrote his manager that in view of his statements and those 
of Kortright it would seem there was no foundation for the claim made by Lee, 
and asked their manager to see Lee and relieve his mind of any thought that there 
was anything that could be done. Thereafter Lee employed a lawyer to present his 
claim to the company and on January 22, 1930, the company wrote its manager at 
Omaha that from their investigation through correspondence they found that the 
insured’s contention was supported by abundant testimony and the transaction 
should be undone, after providing for a pro rata charge for the insurance, the 
policyholder placed where he was before the new insurance was undertaken, and 
instructed the manager to proceed with undoing the transaction. The policy was 
canceled as of the date of December 3, 1930, and the defendant company refunded 
to Lee the sum of $6,502.10 and proposed to allow the plaintiff a commission in the 
sum of $1,302.95 instead of $4,554. The defendant company demanded of the 
plaintiff that he pay to it the balance of the commission received by him, in the 
sum of $3,251.05, which he refused to do. He was then notified that commissions 
as they became due under his contracts would be applied to the payment of that 
sum. The plaintiff thereupon resigned as the agent of the company and thereafter 
brought this action on his contracts, copies of which he attached to his petition, to 
sotover commissions then due him upon renewal premiums amounting to the sum of 
$1,086.89. 

The defendant company answered admitting this amount was due the plain- 
tiff under his contracts, and alleged, by way of counterclaim, in substance, that 
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certain rules and regulations of the company, which were set out, were, by the 
terms of the contracts, made a part thereof, and alleged the issuance of the policy 
of insurance to Lee, the payment of the first year’s premium by him, and that 
plaintiff was entitled to receive and did receive, as commission therefor, the sum 
of $4,554. Defendant further alleged, on complaint of Lee that misrepresentations 
had been made to him in procuring the insurance and that plaintiff had refused to 
carry out an agreement that he had made with Lee, the company had recalled the 
policy and canceled it as of December 3, 1930, refunded Lee the sum of $6,502.10 of 
the premium paid by him, and that plaintiff was entitled to a commission on said 
policy in the sum of $1,302.95 instead of $4,554, and that by reason thereof plaintiff 
was indebted to the defendant on account of said transaction in the sum of $3,251.05, 

The reply and answer of the plaintiff denied all allegations of the answer and 
counterclaim not admissions of allegations of plaintiff’s petition. 

On the trial the verdict was for the plaintiff for the amount claimed and 
against the defendant on its counterclaim. From the judgment thereon defendant 
appeals. 

The defendant assigns as error: (1) The overruling of the motion of the 
defendant for a directed verdict; (2) the giving of instruction No. 4. 

A consideration of the errors assigned requires a construction of the contract 
of agency between the plaintiff and defendant in force at the time of the issuance 
of the policy to Lee. The right of the defendant to recover on its counterclaim 
for the part of the commission paid plaintiff and later returned to the insured is 
to be determined according to that contract. The defendant company predicates 
its right to recover on its counterclaim upon two rules which were a part of the 
contract in question. We do not find it necessary to set out the entire contract. 

The rules upon which the defendant relies are as follows: 

“216. When Paid. Commissions are paid on first year premiums collected on 
policies delivered and accepted by applicants and not recalled by the company. 

“217. Commission not Allowed. Claims for commissions on applications on 
which policies have not been issued, or on policies recalled for cancellation, will not 
be allowed.” 

In the case of the People’s State Bank v. Smith, 120 Neb. 29, 231 N. W. 141, 
142, we held: “An ambiguity in a written contract prepared by one of the parties 
should ordinarily be resolved in favor of the party who did not prepare it and had 


no choice in the selection of words used nor in the arrangement of the sentences 
and punctuation.” 


The rule announced in that case will be applied in construing these rules. 


It is the contention of the defendant company that, since Lee, a large policy- 
holder with the company, made complaint to it that plaintiff had agreed to rebate 
to him a large part of the commission, was dissatisfied because plaintiff failed to 
carry out such agreement and had presented evidence tending to establish such 
agreement, it was proper and necessary, as a matter of good business and to its 
best interests, to recall and cancel said policy, and that it had a right, under the 
rules in question, to recall and cancel said policy for that reason and recover from 
the plaintiff the pro rata share of the commission included in the premium re- 
turned. We cannot give our assent to this contention. 


It is evident that rule 216 was intended to fix the time when commissions on 
first year premiums would be paid. Under the rule commissions were to be paid 
when the premium had been collected, the policy delivered and accepted by the 
applicant, and was not to be paid on policies that had been recalled before becom- 
ing effective as a contract. 

Rule 217 was intended to make clear that claims for commissions would not be 
allowed on policies which had not been issued, although applications had been 
made therefor, or on claims for commissions on policies which had been recalled 
for cancellation prior to the time the policy became effective. 

[1, 2] Obviously this rule was not intended to apply to those instances where 
the policy had become effective pursuant to the terms of the application and the 
commission had been paid. A claim for a commission would not exist where it 
had been paid. These rules deal exclusively with claims for unpaid commission 
as to when commission is allowable and payable. The “recall” of policies re- 
ferred to in the rules means the recall by the company where the policies had not 
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become effective as contracts of insurance. The printed part of the application in 
this case is presumably like all other applications for like insurance in defendant 
company and provides: 

“The proposed policy shall not take effect unless and until delivered to and 

received by the insured, the beneficiary or by the person who herein agrees to pay 
the premiums, during the insured’s continuance in good health and unless and until 
the first premium shall have been paid during the insured’s continuance in good 
health, except in case a conditional receipt shall have been issued as hereinafter 
rovided.” 
: These provisions of the application fix definitely when a policy becomes effective 
as a contract of insurance. It is contemplated that a policy might be issued on an 
application and received by the insured but would not be effective until the premium 
is paid. Until a policy became effective as a contract of insurance, as provided in 
the application, the right to recall resided in the company and it was such a recall 
by the company as the rules cover. The policy in this case contains no provisions 
giving the defendant company the right to cancel it after it became effective as a 
contract of insurance. 

“The right of an insurance company to cancel one of its policies is altogether 
different from a right of rescission. The latter right can be exercised only when 
some legally sufficient cause for it exists, such as fraud or false representations. 
But a right to cancel may be exercised at the mere option of the company and 
without assigning any reason. This right, however, exists only when it is expressly 
reserved to the company in the policy, and then can be exercised only in such a 
manner and on such terms as are prescribed in the policy.” 2 Black, Recission and 
Cancellation (2d Ed.) 1207, § 480. 


If the recall and cancellation referred to in the rules was intended to cover a 
case where a policy had become effective as a policy of insuranc, then some pro- 
vision would have been made in the policy for its recall and cancellation by the 
defendant company at its election. The policy contains no such provision, and, 
having become effective as a policy of insurance, the right to recall ceased. There- 
after the right of the defendant company to cancel would be dependent on res- 
cission for some legally sufficient cause. 


[3] In the instant case the policy was not recalled by the defendant company 
before it became effectual, for cancellation; but the contract was consummated and 
thereafter, rescinded and canceled at Lee’s request on the terms proposed by him, 
on the sole ground that he claimed he had been promised a rebate of a part of the 
commission which had not been paid to him by the plaintiff. While the defendant 
company and Lee might agree to a rescission of the contract of insurance and 
the cancellation of the policy for any reason or no reason at all, they could not 
thereby deprive the plaintiff of the commission paid to him by the company unless 
such rescission was for some legally sufficient cause from which an agreement to 
repay the commission would be implied by law. An agreement to rebate, such as 
Lee claims was made, is expressly forbidden by section 44-1105, Comp. St. 1929, 
and by section 44-1120, Comp. St. 1929, is made a misdemeanor punishable by 
fine or imprisonment. The claimed agreement to rebate was illegal and no re- 
covery could be had thereon by Lee against the plaintiff, nor could Lee compel a 
rescission of the contract of insurance or a cancellation of the policy on that 
ground. Such an agreement is not a ground recognized in law or in equity 
whereby the defendant company might maintain an action for a rescission or 
cancellation of the policy. There is nothing in either rule providing that, after 
the policy became effective as a contract of insurance and the commission is paid 
to the agent, on a rescission and cancellation the agent was to refund to the de- 
fendant any part of his commission included in the unearned premium returned 
to the insured. The company prepared the rules, which are a part of the con- 
tract, and if it desired to cover cases of this kind it should have so provided 
therein in specific terms. The parties having failed to contract in this respect, 
we cannot remake the contract for them. 

Where, as in this case, the plaintiff, as agent of the defendant company, had 
earned and been paid his commission under his contract with the defendant 
company and the contract of insurance is rescinded and the policy canceled by 
the mutual consent of the insurer and insured without any legally sufficient 
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grounds for a rescission of the contract or cancellation of the policy, no agree- 
ment will be implied that the plaintiff will repay to the insurer the portion of 
his commission included in the unearned premium returned to the insurer. 

We have not been cited to any case, nor have we been able to find any 
which supports defendant’s contention. a 

We have been cited to the following cases by the defendant as supporting 
its contention: Milwaukee Mechanics’ Ins. Co. v. Warren, 150 Cal. 346, 89 p 
93; Ryder-Gougar Co. v. Garretson, 53 Wash. 71, 101 P. 498, 132 Am. St. Rep. 
1053; National Union Fire Ins. Co. v. Nason, 21 Cal. App. 297, 131 P. 755; Salley 
v. Amicable Life Ins. Co. (Tex. Civ. App.) 4 $.W.(2d) 35; Hill v. A&tna Ins. Co. 
180 Ark. 401, 21 S.W.(2d) 180. <A careful examination thereof shows the cases 
not to be in point. In each of the cases cited the contract between the agent 
and the insurance company expressly provided that the agent should repay to 
the company the amount of the commission on premiums returned to the in- 
sured by the insurer on canceled policies. 

In 14 R. C. L. 871, § 42, it is said: “But when a policy has been canceled and 
the unearned premiums returned to the assured, the insurer cannot recover from 
the agent who negotiated the insurance any part of the commission paid, unless 
it was so agreed.” 

See, also, Hay v. Insurance Co., 167 N. C. 82, 83 S. E. 241, Ann. Cas. 1916A, 
1129, and note. 

We hold that, where an insurance company has rescinded a contract of 
insurance and canceled the policy without a legally sufficient cause therefor 
and returned to the insured the unearned premium thereon, it cannot recover 
any part of the commission paid to the agent included therein, in the absence of 
an express agreement to that effect. 

It follows from what has been said that the judgment entered in this case 
is the only judgment warranted in law. That being true, the defendant was not 
entitled to a directed verdict on its counterclaim, nor was there prejudicial error 
committed in the giving of the instruction complained of. The judgment is 
therefore 

Affirmed. 
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